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INTRODUCTION - PUTIING THE "SURGE" IN CONTEXT 
Although to the general public it appears that the spring and summer of 
2014 marked a sudden explosion of unaccompanied immigrant children 
crossing the southern border of the United States, statistics tell a radically 
different tale. Despite what the sensationalized nomenclature ("the surge" 
and "the influx") have led the public to believe, the current "crisis" began 
decades ago. Although lawmakers and advocates alike were aware of the 
growing concerns, they took few steps to address them. The government 
spent money on the unaccompanied children, but the expenditures were fo­
cused on procedural developments, while failing to address the legal frame­
work governing this population's immigration relief options. The need for 
reform has been present, though veiled, for decades. Now, having faced just 
under 70,000 arriving unaccompanied children in 2014, the government can 
no longer simply sweep them under the rug; clearly, it must take action. 1 
While the government must respond swiftly to the increase in UAC ar­
rivals in order to address their immediate safety needs, its focus on the logis­
tics of the processing and placement of the children only perpetuates the 
shortsighted approach that has dominated the unaccompanied immigrant 
child conversation since it began. With the number of children high and 
increasing, it is easy to lose sight of the more important issues of what actu­
ally happens to these children once they leave the border and enter the cus­
tody of the Office of Refugee Resettlement (ORR) under the Department of 
Health and Human Services (HHS), as well as what principles govern their 
release from custody. Although the government's intention is that every im­
migrant child in its custody be treated uniformly, in practice, random twists 
of chance, good or bad timing, and government-dictated decisions cause dra­
matically divergent outcomes in otherwise factually indistinguishable cases. 
In 1987, the challenges surrounding federal custody of unaccompanied 
immigrant children became significant enough to prompt a class action law-
1 Southwest Border Unaccompanied Alien Children, U.S. CusTOMS & BORDER PROTEC­
TION, http://www.cbp.gov/new sroom/s tats/sou th west-border-unaccompanied-children, 
archived at http://penna.cc/EG3K-Z8UP (last visited Apr. 6, 2015). 
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suit, Reno v. Flores. 2 As early as 1 997, when the suit settled, the involved 
parties had begun to contemplate an "influx" of unaccompanied children to 
this country. 3 While the number of children being apprehended at that time 
was far lower than what the country is experiencing now, and the anticipated 
"influx" referred to any number greater than 1 30 children, it was already 
obvious that the phenomenon was not a fluke and the numbers would only 
continue to grow .4 
A 2007 Congressional Research Service Report explained that begin­
ning in 2002, and continuing i n  each of the next five years, immigration 
officials apprehended over 80,000 immigrant children annually (though this 
figure accounts for both accompanied and unaccompanied children).·� Signif­
icantly, between FY2008 and FY2009 there was a one hundred and forty­
five percent increase in the number of unaccompanied immigrant children 
encountered by Customs and Border Protection (CBP).6 While i t  i s  true that 
the numbers have increased i n  recent years, the increase has not been as 
abrupt or shocking as the 2014 media frenzy makes i t  seem. In the past, even 
as the numbers grew, legacy Immigration and Naturalization Services (INS) 
and later ORR were able to process the additional children without attracting 
significant media or political attention. 
As of 2010, an estimated one million immigrant children were living in 
the United States without authorization.7 This "urgent humanitarian situa­
tion"8 did not develop overnight; rather, the condition has been mounting for 
many years and has finally reached its tipping point. The children had to get 
here somehow, and research shows that for over ten years children have 
been traveling to this country i n  the same manner and for many of the same 
2 Reno v. Flores, 507 U.S. 292 (l 993). 
3 Stipulated Settlement Agreement, Flores v. Reno, No. 85-4544-RJK(Px) (C.D. Cal .  Jan. 
17, 1 997) , 8 [hereinafter Flores Agreement], available at http://ww w.aclu.org/files/pdfs/im­
migrants/tlores_ v _meese_agreement.pdf, archived at http://perma.cc/6A62-ZZMZ. 
4 Id. at 9 (defining "influx of minors into the United States" as a time when over 130 
minors were eligible for placement in legacy INS custody). 
5 CHAD C. HADDAL, CONG . RESEARCH SERV., RL33896, UNACCOMPANIED ALIEN CHIL­
DREN: Poucms AND lssuEs I (2007), available at http://www.rcusa.org/uploads/pdfs/ 
CRS%20UAC%20Report%202007.pdf, archived at http://perma.cc/Z852-V9NG. 
6 Unaccompanied Children (Age 0-17) Apprehension Fiscal Year 2008 through Fiscal 
Year 2012, in U.S. BORDER PATROL FiscAL YEAR 20 1 2  STATISTICS, U.S.  CusTOMS & BORDER 
PROTECTION (20 1 3) [hereinafter Unaccompanied Children (Age 0-17)], available at http:// 
www.cbp.gov/I in khandler/cgov /border _security /border _patrol/us bp _stati stics/usbp _f y I I _stats/ 
apps_bycountry _may.ctt/apps_bycountry _may.pdf, archived at http://perrna.ccmL6-7WK4 
(showing a jump from 8,04 1 to 19,668 apprehended UACs). 
7 PEw HISPANIC Cm., A NATION OF IMMIGRANTS: A PORTRAff or: THE 40 Mu ,uoN, IN­
CLUDIN<T I I MILi.ION UNAUTHORIZED 3 (20 1 3), available at http://www,pewhispanic.org/2013/ 
01/29/a-nation-of-immigrants, archived at http://perma.cc/R26A-CAVU. 
H Memorandum from the President for the Heads of Exec. Dep'ts and Agencies, Response 
to the Influx of Unaccompanied Alien Children Across the Southwest Border (June 2, 2014), 
available at http://www.whitehouse.gov/the-press-office/2014/06/02/presidential-memoran­
dum-response-influx-unaccompanied-alien-children-acr, archived at http://perma.cc/8LLU­
M9N2. 
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reasons as those more recent arrivals.9 A primary explanation for the differ­
ence in the number of apprehensions is that before 2014, children tried 
harder and more successfully to enter the United States undetected, whereas 
now many come with the intention of being caught. 10 Rumors spread by 
smugglers that UACs were given amnesty once they crossed the border have 
induced the arriving children, often at their parents' instruction, to turn them­
selves over to immigration authorities.11 
In 2011 and 2012, ORR struggled to accommodate the growing num­
bers of arriving children. Midway through 2014, however, the government's 
resources for housing and caring for the unaccompanied immigrant children 
became entirely overwhelmed. On June 2, 2014, with three times as many 
immigrant youth in need of housing and services as in prior years, President 
Obama enlisted the Federal Emergency Management Agency (FEMA) to co­
ordinate relief efforts for this vulnerable population.12 Still, the 2014 "crisis" 
was not the first time ORR's capacity was reached and hundreds of children 
were diverted from licensed shelters to air force bases, arenas, or other un­
suitable holding locations. 13 
Even with the aid of FEMA and faith-based and social services organi­
zations across the nation, on any given day in the month of June 2014 there 
were as many as 3,500 unaccompanied immigrant children held in border 
patrol stations, awaiting safe placement elsewhere.14 During their wait, these 
children were (and continue to be) subjected to inhumane conditions, sleep­
ing on floors or, if they are lucky, on cots, with limited access to drinking 
water and toilets. Once a child is transferred to an approved ORR facility, 
the government provides her with food, shelter, minimal educational, thera­
peutic and legal services, and also coordinates that child's release from 
custody. 
The official government term for the immigrant minor ever-present in 
the news throughout the summer of 2014 is an "unaccompanied alien child" 
or "UAC." An unaccompanied alien child is statutorily defined as a person 
who has not yet reached eighteen years of age, has no lawful immigration 
status in the United States, and for whom there is no parent or legal guardian 
9 HADDAL, supra note 5, at l; see also Jacqueline Bhabha & Susan Schmidt, Seeking 
Asylum Alone: Unaccompanied and Separated Children and Refugee Protection in the U.S., 
I J. HIST. CH1LDHOOD & YOUTH 126, 133 (2008). 
10 NAT'L CTR. POR BORDER SEc. & IMMIGRATION, UNIV. or- Tux. AT EL PAS O, UNACCOM­
PANIED ALIEN CHILDREN (UAC) PRomcT 3 (Mar. 20, 2014) [hereinafter UTEP UAC PRO­
.mer), available at http://ncbsi.utep.edu/documents/UAC%20Project%20Site%20Visits/ 
UTEP%20NCBSI%20FinaJ%20Report%20March%2020%202014.pdf, archived at http://per 
ma.cc/36YJ-G4XP. 
11 E. Eduardo Castillo & Christopher Sherman, Migration Spotlights Mexican 'Coyote' 
�mugglers: ASSOCIATED PRESS, July 21, 20 l 4, http://bigstory.ap.org/article/rnigration-spot­hghts-mex1can-coyote-smugglers, archived at http://perma.cc/MCD5-E9C2. 
12 See Memorandum from the President for the Heads of Exec. Dep'ts and Agencies, supra 
note 8. 
13 Manny Fernandez, Base Serves as Home for Children Caught at Border, N.Y. TIMES, 
Apr. 28, ?O l 2, �ttp://www:nytimes.com/2012/04/29/us/some-question-use-of-temporary-shel­
ter-for-chlidren-m-country-!llegally .html? _r=O, archived at http://perma.cc/TX8M-7JVJ. 
14 This is based on the author's personal experience and observation. 
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available in the United States to provide care. 15 The U AC title is assigned not 
only to arriving immigrant juveniles, but also to certain foreign-born youths 
who are internally apprehended after living in this country for days, months 
and, in some cases, years. 16 
Part I of this article provides the general background and legislative 
history of the UAC phenomenon. It discusses the three primary domestic 
legal and legislative authorities to address the treatment of UACs, highlight­
ing that the focus of such authorities has consistently been on processing the 
children through the federal system, while virtually ignoring substantive im­
migration Jaw as it relates to children in general, and to UACs specifically. 
Part II describes UAC procedures as they exist today. When U.S. offi­
cials apprehend UACs attempting to enter the country, the children embark 
upon complex journeys through our immigration system, often involving nu­
merous government agencies, courts, and programs. This section delineates 
the three primary custody decisions the U.S. government makes on behalf of 
each UAC upon apprehension, initial detention, and release from detention. 
It explains in more detail the inequitable and arbitrary treatment of Mexican 
children upon initial apprehension, the various detention facility options 
available to UACs, and some o f  the complications that arise as multiple gov­
ernment agencies with disparate goals interact with the UACs. 
Part III presents the current substantive immigration law most relevant 
to unaccompanied children, demonstrating the inadequacy of the available 
remedies. It makes clear that all but one (Special Immigrant Juvenile Status 
or "SIJS") of the potential relief options for children were not designed with 
children in mind, and even in the case of SIJS, UACs were not the originally 
intended beneficiaries. 
Part IV presents the UAC detention statistics from recent years and de­
scribes several of the factors motivating the children's flight. In addition, it 
dispels many of the incorrect rationales championed by the anti-immigrant 
contingent as the reasons for the "crisis." 
Part V returns to the three custodial decisions and specifically addresses 
the inefficient and arbitrary manner in which these decisions are made. De­
spite the critical effects these decisions have on the futures of the UACs, a 
majority of the decision-making individuals lack formal training in child 
welfare, family and immigration law, or social services. These decisions are 
made outside of courtrooms, without transparency, and often in the absence 
of any formal standards, policies, or checks. Yet, these are truly the disposi­
tive actions on which the children's ultimate fates depend. 
15 Homeland Security Act, Pub. L. No. 1 07-296, § 462(g)(2), 1 16 Stat. 2 1 35, 2205 (2002) 
(codified as amended at 6 U.S.C. § 279(g)(2) (20 1 2)). 
16 During the first decade and a half of the twenty-first century, the number of internal 
arrests was negligible compared to that of arriving UACs; as such, these apprehensions are not 
responsible for the increase and are not the focus of this article. 95% of all UACs are appre­
hended by CBP, which operates only within a one hundred mile stretch of the border, indicat­
ing that the UACs are primarily arriving immigrants, rather than unauthorized immigrants who 
have been living in the United States for any significant period of time. UTEP UAC PRomc-r, 
supra note I 0, at 6.  
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Finally, Part VI discusses proposed legislative measures and general 
responses to the UAC situation in the wake of the "influx." Outside of a few 
remedial suggestions by advocates and scholars, the proposed legislation ap­
pears to be following suit with its predecessors by maintaining a procedural 
focus as opposed to addressing the legal framework that most directly affects 
outcomes for the children. The suggested changes are i nadequate to effec­
tively address the problems involved with the processing and care of chil­
dren, and in practice they would strip a huge majority of children of any 
chance they had at gaining, or even applying for, substantive relief. 
I. LEGAL AND LEGISLATIVE AUTHORITY PROVIDE LITTLE GUIDANCE 
ON TREATMENT oFUACs 
Despite the persistence of the UAC problem, over the past twenty-seven 
years, the treatment of UACs has been addressed by only one major class 
action lawsuit and two legislative reforms. Discussed below, each of these 
legal authorities has inappropriately focused on administrative considera­
tions, removing more important substantive interests-especially the short­
and long-term welfare of UACs themselves-from the conversation. 
A. Flores Settlement Agreement/Reno v. Flores 
Concerns about the treatment of UACs did not reach the political con­
sciousness until the filing of a class action lawsuit, Reno v. Flores, in 1 987 .17 
Parties to Reno v. Flores claimed a constitutional right to due process for 
unaccompanied immigrant children.18 This lawsuit culminated in 1 997 when 
parties stipulated to a settlement known as the Flores Settlement Agreement 
(Flores Agreement), which established a "nationwide policy for the deten­
tion, release, and treatment of minors in the custody of the federal govern­
ment." 19 The parties' collective intention was that the government agencies 
tasked with the care of UACs uniformly follow the guidelines delineated in 
the Flores Agreement. Reno v .  Flores and the Flores Agreement are signifi­
cant primarily because they prompted the first genuine conversation regard­
ing the treatment of UACs in custody; however, in practice, the Flores 
Agreement did little to advance the broader UAC cause. 
The Flores Agreement established minimum standards that detention 
facilities must meet in order to avoid violations of basic human rights. For 
example, it required that all detainees be allowed access to toilets and drink­
ing water.20 The Flores Agreement set forth a few other mandates designed 
specifically for this population. It instructed that chi ldren be transferred from 
17 Reno v. Flores, 507 U.S. 292 (1 993). 
18 Flores Agreement, supra note 3, at 3. 
19 Id. at 6. 
20 Id. at 7. 
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the holding facilities to a gov ernment-contracted juvenile facility within 
three or five days, dependi ng upon place of apprehension.21 
The Flores Agreement also stated that each chi ld should be placed "in 
the least restrictive setting appropriate to the minor' s age and special 
needs. "22 This mandate prompted creation of faci lity options of varying 
levels of security and care; however, the Flores Agreement did not specify 
how many levels were appropri ate or what factors were to be considered in 
determining w here to place individual children. The extent to which ORR 
has abided by these directives and the various facility options available to­
day are discussed below in Parts IV and II, respectively. 
The Flores Agreement exempted the government from adhering to the 
transfer and placement requirements "in the event of an emergency or influx 
of minors into the United States."23 It went on to define "influx" as a time at 
which more than one hundred and thirty minors are awaiting placement or 
have been placed in federal custody.24 When considered now, this number is 
laughable given that so many facilities exist today which alone house well 
over one hundred and thirty minors at any given time.25 While the number 
itself may be outdated, the fact that such an event was even contemplated is 
relevant to the current UAC discussion. However, this detail is almost uni­
versally ignored as it contravenes the narrative of sudden shock put forth by 
the government and the media alike. 
Although Congress codified parts of the Flores Agreement as procedu­
ral directives in the Homeland Security Act of 2002 (HSA) and the William 
Wilberforce Trafficking Victi m s  Protection Reauthorization Act of 2008 
(TVPRA), in reality, the agreement's influence was limited.26 
While due process for and humane treatment of minors are imperative 
to their immediate wellbeing, the Flores Agreement was preoccupied with 
the mechanics of detaining minors at the expense of consideration for the 
children's long-term outcomes, which are determined by substantive U.S. 
immigration law. Unfortunately,  the Flores Agreement unofficially set the 
boundaries for the U AC conversation, and future legislative action on the 
issue has emulated this shortsighted approach. 
21 Id. at 8. 
12 Id. at 7. 
2' Id. at 8. 
24 Id. at 9. 
2� This is based on the author's personal experience and observation. The author worked 
for an ORRNera contracted legal service provider in the Chicago, Illinois region from 201 2  to 
20 1 3, regularly visiting detention facilities to perform Know Your Rights presentations and 
legal screenings. She observed the growth during that time and the various release processes 
applied to the unaccompanied children .  From 2013 to 20 15, the author has worked for a differ­
ent contracting service provider, and in  addition to the services for detained children, has been 
providing direct services to those children released into long-term foster care programs. Her 
observations are drawn from these experiences. 
26 See Rebecca M .  Lopez, Codifying the Flores Settlement Agreement: Seeking to Protect 
Immigrant Children in U.S. Custody, 95 MARQ. L. REV. 1 635, 1 669 (20 1 2). 
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Of the relevant legal and legislative authorities to tackle the unaccom­
panied immigrant child issue, the Homeland Security Act did the most to 
effectuate positive reform in the government's treatment of UACs by trans­
ferring the responsibility for their care and custody from the Department of 
Homeland Security (OHS) (which had assumed this responsibility from leg­
acy INS) to ORR.27 Contrary to its responsibility to do so, DHS has never 
made the policy developed in adherence to the legislative directive accessi­
ble to the public. This lack of transparency and the minimal relevant legisla­
tion make it impossible to ascertain what the government' s goal is with 
respect to the children in its care. It is unclear whether there even exists an 
objective beyond avoiding the flagrant violation of the UACs ' basic human 
rights and preserving government resources as much as possible. The gov­
ernment is not meeting either goal particularly well. 
Prior to the enactment of the HSA, legacy INS was charged with the 
apprehension and arrest of UACs, as well as with their care and custody. Not 
only did this arrangement create a clear conflict of interest by placing INS in 
the dual role of enforcer and caregiver, it entrusted the wellbeing of the 
UACs to a law enforcement agency ill-equipped to create and maintain envi­
ronments adherent to child welfare standards.28 
Since the passage of the HSA, ORR has been responsible for herding 
UACs through the initial stages of their bureaucratic journey. The HSA 
charged ORR with making various custody decisions with respect to all un­
accompanied children-including preliminary placements within ORR care, 
as well as identifying and approving release-from-care options.29 The HSA 
instructed ORR to consider the "interests of the child" (notably, not the 
"best interests" of the child) in all actions relating to a UAC' s care and cus­
tody. 30 In addition to running and maintaining the detention facilities for 
UACs, the HSA made ORR responsible for compiling and publishing statis­
tical information on UACs in federal custody, as well as on other govern­
ment agencies' interactions with UACs, such as the Department of Justice 
(DOJ) and DHS.31 Finally, with respect to the UACs' legal needs, the HSA 
2 7  Homeland Security Act, Pub. L. No. 107-296, § 462, 1 1 6  Stat. 2135, 2202--05 (2002) 
(codified as amended at 6 U.S.C. § 279 (2012)). 
28 Wendy A. Young, Refugee Children at Risk, 28 W.T.R. HUM. Rrs. 10, 1 1  (2001). 
29 6 U.S.C. § 279(b) (2012). 
30 Id. § 279(b)(l)(B). The phrase "best interest of the child" is a legal s tandard used, in  
the United States primarily in the family law context, to determine which actions wil l  best 
serve chi ldren, particularly with respect to decisions regarding the custody and c are of chil­
dren. See CHILD WELFARE lNr-o. GATEWAY, DETERMINING THE Br:.sT INTERESTS OF THE CmLD 
(2013), available at https://www.childwelfare.gov/pubPDFs/best_interest.pdf, archived at 
https://perma.cc/3UXU-4ZW6 . This standard is conspicuous ly absent from U.S. immigration 
law. 
31 6 U.S.C. §§ 279(b)( l )(F), (G), (J)-(L). 
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required only that ORR create and publish a list of legal service providers 
every year. 32 
C. William Wilberforce Trafficking Victims Protection Reauthorization 
Act of 2008 
Even the most recent legislation to address treatment of UACs failed to 
address the substantive shortcomings of immigration law in providing appro­
priate relief options to UACs i n  any meaningful way. The William Wilber­
force Trafficking Victims Protection Reauthorization Act of 2008 included 
several provisions relating generally to UACs, and specifically to their ap­
prehension, care, and custody. 33 Some provisions aimed to codify mandates 
from the Flores Agreement, eleven years after its creation, while others 
presented new standards for the treatment of UACs. Whenever such new 
standards or other provisions o f  the TVPRA conflict with the terms of the 
Flores Agreement, ORR follows the TVPRA. 34 
Most of the TVPRA provisions relating to UACs were codified in Title 
8 of the U.S. Code, Section 1232, including the special rules for treatment of 
children from contiguous countries.35 The TVPRA established a new proce­
dure for evaluating the individual needs of all Mexican and Canadian UACs 
in lieu o f  automatic repatriation.36 
One TVPRA stipulation modifying a mandate from the Flores Agree­
ment stated that within seventy-two hours of apprehension CBP or Immigra­
tion and Customs Enforcement (ICE) must transfer any child identified as a 
UAC to ORR custody.37 Further echoing and actually improving upon the 
Flores Agreement, the TVPRA required that when such a transfer was made 
the child be "placed in the least restrictive setting that is in the best interest 
of the child."38 The TVPRA expanded on prior authorities ' directives by out­
lining reunification circumstances that trigger mandatory home studies, re­
quiring UAC sponsors to attend legal orientation presentations, and 
establi shing a system of appointing child advocates for certain at-risk 
UACs.39 
Notably, the Flores Agreement does not mandate ORR to ensure that 
UACs are represented by legal counsel in removal proceedings.40 Despite the 
fact that children are inherently less capable of advocating for themselves 
.12 Id. § 279(b) ( l )(l). 
33 William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, Pub. 
L. No. 1 1 0-457, � 235, 1 22 Stat. 5044, 5074-82. 
34 Or:l"'ICE or: REPUGEE RESETrLEMENT, UAC PROGRAM OPERATIONS MANUAL 4 (20 1 2). 
35 8 U.S.C. § 1 232(a)(2) (20 1 2) .  
36 Id. 
37 Id. § I 232(b)(3). 
38 Id. § I 232(c)(2)(A) (emphasis added). 
w Id. §§ I 232(c)(3), (4), (6). 
40 Id. § 1 232( c )(5). 
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than arc adults. the children's cases are adjudicated in an identical manncr.-11 
Instead of rectifying this oversight, the TVPRA only requires that HHS en­
sure "to the greatest ex.tent practicahle . . that all IUACs) that arc or have 
hcen in I federal custody I have counsel to represent them in legal proceed­
ings or matters and protect them from mistreatment, exploitation. and traf­
ficking. "-12 In effect. the TVPRA did little more than acknowledge the 
importance of securing legal counsel for UACs and point out the danger of 
their remaining unrepresented. 
Finally, hearing in mind the unique vulnerabilities and disadvantages of 
UACs. the TVPRA clarified certain suhstantive elements of Special Immi­
grant Juvenile Status and modified the application and adjudication proce­
dures of both SUS and asylum, two immigration protections available to 
children. The modifications relating to asylum were codified by amending 8 
U.S.C. § 1158, and those relating lo SIJS were codified in part by amending 
8 U.S.C. § I IOI and otherwise via 8 U.S.C. § 1232.43 These modifications, 
which will be described in Part III, were not intended to make these benefits 
easier for UACs to acquire; rather, they were enacted in order to acknowl­
edge that children are distinct from adults and, in terms of procedure, should 
he treated as such. Prior to these reforms, immigration law ignored the 
unique circumstances inherent to being a child, by treating children as indis­
tinguishahle from adults.44 TVPRA forced immigration law to begin, albeit 
slowly and in only a limited, procedural sense, to catch up to all other areas 
of law that recognize this difference and handle juvenile cases accordingly. 
II. CURRENT PR<X.'EDURE: WHERE HAs THE R>cus ON PROCEDURE 
GorrnN Us? 
Considering the focus on form over substance that has consumed the 
UAC conversation to this point, one would expect the system to operate effi­
ciently and effectively, with logical and predictable outcomes. Unfortu­
nately. it has not played out this way. The government takes most 
apprehended UACs into custody,45 and places them with ORR.46 Though cer­
tainly prcfcrahlc to prolonged detention in the border patrol stations where 
the children arc held in cold, cramped cells and lack access to any special­
ized services. ORR care docs not adequately address all of the children's 
•1 M. Aryah Somers ct al.. Con.tttrnctions of Childhood and Unuc:c:ompanied Children in 
tire lmmi>:ration Sy.,.,,,,,, i11 the United State.�. 14 U.C. DAVIS J. Juv. L. & Prn.'v 311. 372 
<20 ICll. 
•1 8 U.S.C. § 1232(c)(5). 
�'Id. §§ I 158(a)(2)(E). I 158(b){3l(C). I IOl(a)(27)(J), 1 232(d). u l>a�id B. Thronson. E111ni11x the Mairwream: M<1kinf.: Children Maller in /mmiwation 
L"1w •
. 
38 1'11tt1HtA.M U�n. �.J. :W3. 401 (2010): .ttee 11/.m Bhabha & Schmidt • .  'iupra note 9, at 7 
Ct1uo.t.mtz former 1mm1tzrnllon Judge Joseph Vail: "children arc the biggest void in immigration law. ). 
••Mexican and Canadian UAC"s are not automatically detained. The difference in their 
treatment is discussed hclow in Sc'-·1ion II.A. I. 
"'6 u.s.c. § 279 (20121. 
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needs. Of course. ORR' s provision for the Jay-to-day requirements of the 
children (what they cal, where they sleep, and what education they receive) 
is important; still. these hasic needs represent only one small piece of the 
puzzle. 
1:-:ach UAC's unique journey through the federal system is determined 
hy a series of custody decisions made hy U.S. government employees 
throughout the apprehension and detention process. These children arc 
placed in the tremendously vulnerable position of being forced to navigate 
the system without the benefit of speaking English or the resources needed 
to meaningfully alter their situations. With the government as custodian. un­
accompanied children effectively lack any adult representative to advocate 
for their wishes or best interests. Startlingly. post-detention outcomes in im­
migration courts or before the U.S. Citizenship and Immigration Services 
(USCIS) are frequently determined by these initial decisions. 
A. Apprehension 
When unauthorized immigrants arc apprehended, the first priority of 
the apprehending agency is to establish the immigrants' identities.47 The offi­
cials record the immigrants' self-reported names and ages. and fingerprint 
them to determine whether they have any known criminal or immigration 
histories, and if not, to add them into the federal database.411 Few arriving 
immigrants carry any documentary proof of identity; CBP and ICE officers 
must make their own judgments as to the veracity of the purponed ages. 
Any individual who the agency believes to be under eighteen. and who 
is traveling without a parent, is classified as a UAC and is supposed to be 
immediately separated from the adult detainees. As stipulated in the Flores 
Agreement and later codified hy the TVPRA, all UACs apprehended by a 
DHS agency (with the exception of children from bordering nations) arc to 
be immediately referred to ORR, and subsequently transferred to its cus­
tody .49 Although the TVPRA now mandates that the transfer happen within 
seventy-two hours of the U AC determination, it is unclear to what extent the 
agencies adhere to this requirement. During the recent years of the "influx," 
47 This is based on the author's personal experience and observation. 
411 This is based on the author's personal experience and observation. 
4'1 8 U.S.C. § t232(b)(3) (2012). The TVPRA mandates this immediate transfer. 
"(elxcept in the case of extraordinary circumstances." The extent to which CBP and ICE 
adhered to this mandate in the past is unclear. What is clear is that in recent months. even 
years. CBP and ICE have not been able to transfer children within the mandated time period 
due to steadily increasing demand and static capacity. Se� Administrative Complaint Re: Sys· 
temic Abuse of Unaccompanied Immigrant Children by U.S. Customs and Border Prott .. -ction 
from Ashley Huebner. Nat'l Immigrant Justice Ctr .• to Megan H. Mack. Officer of Civil Rights 
& Civil Libenics, Dcp't of Homeland Sec .• and John Roth. lns�-ctor Gen .. Dcp't of Homeland 
&-c. (June 11. 2014) (hereinafter Administrative Complaint! (on file with author) (reponing 
that 70 percent of the children interviewed were held beyond the mandak..'d maidmum 72 hours 
in CBP custody). 
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some UACs were detained for over two weeks in OHS holding cells. 50 Dur­
ing the spring and summer of 2014, these periods. of �ime almost .
c�rtainly 
lengthened. This situation is of grave concern, cons1denng the cond1t10ns the 
children must endure while awaiting placement. In the holding cells and ICE 
stations. the children arc isolated and lack access to any services, let alone 
services specialized for children. 
Of course. when making age estimations based solely on human judg­
ment. mistakes arc inevitable. Once in federal custody, it is ORR's responsi­
bility to verify the children's ages. ORR-facility caseworkers are tasked with 
acquiring hirth certificates for all UACs in order to confirm their agcs.51 
When birth certificates arc unavailable, ORR is responsible for developing 
and administering procedures for determining its detainees' ages.52 Subse­
quent transfers from ORR to adult facilities and vice versa are common after 
birth certificates or the results of bone density or dental exams prove that an 
individual is. in fact, an adult. 5J 
I. Children from Contiguous Nations 
As has been true for the last decade, and probably decades before, the 
vast majority (around ninety percent) of unauthorized immigrants arriving to 
the United Stales are citizens of Mexico.54 For this reason, upon apprehen­
sion, CBP separates all immigrants into two categories: "Mexican" and 
.. Other than Mexican" ("OTM").55 The protocol for treatment of children 
from the two contiguous nations differs from that for non-Canadian OTMs. 
Although most years there are a handful of Canadian children apprehended 
entering the United States, the number (not exceeding twelve annually be-
"' Jr:ss1c" J<>Nl'S & JENNIFER Prn>KUL, WoMEN's Rmvcmr: CoMM1ss10N, FoRcEn FRoM 
HoMr': Tur: u >ST Bovs ANI> G1R1_-. or CENTRAL AMERICA 4 (2012), available at https:// 
womcnsrcfugcccommission.org/forced-from-home-press-kit, archived at http://penna.cc/ 
S8f3-NSP8. 
'1 This is based on the author's personal experience and observation. 
'2 U.S. DEl''r or HuMAN SERVs., AnMtN. roR CHILDREN & FAMn.ms, Or-r:rcE or Rr:runr:r; 
RE•m-nr.FMENT, UNAlT<>Ml'ANIEI> Ar.mN CH11.1>REN PrwoRAM, FAcr SHEET (May 2014), avail­
""' e at http://www.ac f. hhs.gov /si tcs/default/fi les/orr/unaccompanied_ chi ldrens _services _fact_ 
shcc�.�f. archived at http://penna.cc/Q9MY-G3LN. 
· See. e.f.: .• BETSY CAVENDISH & MARU CoRTAZAR, A1•r1.r"'iEE1>, CHILDREN AT THE BoR­
l>FIC Tiu: S<"REENIN<i. PRoTF.cnoN ANI> REPl\TRIATI<>N or UNACCOMPANIED MEXICAN MtN<>RS 
22 ( 2011 ), cwailah/e at http://applescednetwork.org/wp-content/uploads/2012/05/Children-At­
Thc-Bordcr I .pdf. archived at http://perma.cc/4GXB-UQDX. 
·'"U.S. Dn"r 01' HoMEl.ANI> Sr::c., Tahle 34: Aliens Apprehended hy Region and Country 
of NtUimwlity: Fi.w:al Y<'llrs 2002 to 201/, in YEARD<XlK or IMMIORATION STATISTICS: 2011. 
m•<1il11hle at http://www.dhs.gov/x Ii brary /assets/statistics/publications/ois-apprehensions-f s-
20 5-2010. pd f. <m:hfred at hllp://penna.cc/WTC7-EHSX; Lr"'it.r:v SAPP, U.S. DEP'r or- HOME· 
l.ANI> SEC., OIH("E OF IMMl<iRA'llON STATISTICS. FACT SHEET: APPREHENSIONS DY THE U.S. 
BrnmFR PATRor.: 20 5-2010 (July 2011 ). available at http://www.dhs.gov/xlibrary/assets/sta­
tistics/publications/ois-apprchcnsions-f s-2005-20 I O.pdf. archived at http://penna.cc/J5AR­
QEU K. 
'' Br.As Nurimz-Nr:To FT 1\1.., CoN<i. RF.'iEARCH SERV .• RL33097. BoRt>ER Sr:cuRrrv: A1>­
�·1m1t.ENs1�>NS .°'' ''OnmK Tl l\N MEXI<.AN" AuENs I (2005) available at http://trac.syr.edu/ 
1mm1grat1on/hhrary/PI .pdf. archii·<·cl at http://perma.cc/5JNV-8CFW. 
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tween 2<X>8 and 20 1 2 )  is inconsequential ; lhe discussion of this issue accord­
ingly focuses on Mexican UACs.� DHS agencies not only classify arriving 
una<.:companied children from Mexico separately from OTMs. lhcy process 
Mexican (and Canadian) U ACs differently as wellY This practice is particu­
larly relevant considering the legislative reforms pr<>JX)SCd during the sum­
mer of 20 1 4  intended to address the UAC .. crisis." 
Until 2<X>8. every unaccompanied child arri ving from Mexico or Ca­
nada who was apprehended by DHS was automatically repatriated. regard­
less o f  the individual ' s  circumstanccs.�K Generally speaking. contiguous 
repatriation required no purchase of plane tickets. and due to the proximity. 
the U.S.  government officials could easily work with the neighboring gov­
ernments' officials to ensure that the children were returned to safe situa­
tions.w Additionally, the volume of arriving Mexican UACs would have 
single-handedly overwhelmed the system in place for housing and process­
ing unaccompanied minors. 
This expedited repatriation of children was always an issue of conten­
tion with immigration advocates who were concerned that the children may 
he returned home lo dangerous conditions, only to be trafficked or otherwise 
harmed once again.ti() However. after 2008. the TVPRA mandated that DHS 
present all chi ldren from contiguous countries with the choice of a hearing 
hcfore an immigration judge or voluntary withdrawal of their applications 
for admission to the country and swift repatriation.61 Post-TVPRA, if chil­
dren opt for vol untary return, DHS officials must first interview them to 
ensure that they are not victims of trafficking, that they will not face perse­
cution should they be returned to Canada or Mexico, and that they arc men­
tally capable of making the decision to return.62 If not. the children may not 
he returned and are treated identically to non-Canadian OTM children.11.1 If 
� ... Una<:companied Children (Axe 0-1 7). supra note 6. 
q The number of Canadian citizens apprehended each year is insignificant. Canadians 
constitute about 0. 1 percent of total apprehensions. SAPP, supra note 54. 
�K See CAVENl>ISH & CoRTAZAR, ,\·upra note 53, at I :  U.S. Drn•'r or- HoMEJ.ANI> Sr:c., 
IMMtoRATION & CUSTOMS ENFORCEMENT, List <>f LJJClll Arrangement.� for the Reputriation of 
Mexic:cm Nationals, available at http://www.ice.gov/doclib/foia/repatriation-agreements/local­
arrangements-repatriation-of-mexican-nationals-full-list.pdf. archived at http://penna.cc/ 
N8P4-YR5J: .\·ee al.m Memorandum of Understanding Between the Department of Homeland 
Security of the United States of America and the Secretariat of Governance and the Secretariat 
of foreign Affairs of the United Mellican States, on the Safe, Orderly. Dignified and Humane 
Repatriation of Mellican Nationals (Feb. 20, 2004), available at http://www.ice.gov/doclibl 
foiaJrcpatriation-agreements/memo-of-understanding-safe-orderly-digniticd-humane-repatria-
1ion-of-mexican-nationals.pdf, archived at http://perma.cc/4LDG-23ZP: Press Release. U.S. 
Dcp't of Homeland Sec., Secretaries Napolitano and Espinosa Announce Agreement on Mclli­
c.:an Repatriation (Apr. 3. 2009), available tl1 http://www.dhs.gov/news/2009t1l4/03/agn..'Cment­
mexican-rcpatriation-announccd. archived at http://pcrma.cc/F8U7-CNJ3. 
�·• See U.S. Drn"r or- H<>MEl .ANI> Sm: . •  supra note 58. 
"'1 See. e.>( . . CA Vl'.N1 >1sH & CrnffAZAM, supra note 53, at I 0. 
"'' 8 U.S.C. § I 232(a)(2) (20 1 2). 
"'i !ti. § I 232(a)(2)(A): see CA VENl>ISH & C<>RTA:l.AR, supra note 53. at I .  
" '  8 U.S.C. § I 232(a)(2)(A). 
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the interviews reveal mental capacity and uncover n o  trafficking, fear, or 
threat, OHS works with the foreign consulates to safely return the children.64 
B. Detention 
From the border stations and holding cells, all  minors are sent to deten­
tion facilities located broadly across the United States that house only 
juveniles and are maintained and operated by ORR. The ORR UAC Program 
Operations Manual, revised in March 20 1 3, states that ORR funds only 
forty-five care providers in thirteen states; however, this statistic is stale and 
does not account for the many state-run foster care facilities that transition­
ally house UACs.65 Many new centers opened in response to the increased 
number of UACs in the past few years, and while the exact number and 
location of facilities is confidential, a more recent estimation is that in 20 1 3  
there were a total of five thousand beds available for UACs in licensed ORR 
sites.66 At this capacity, ORR was equipped to process 25,000 UACs through 
custody annually, though ORR correctly predicted a need for twice that 
amount in 20 1 4.67 
During the second half of FY20 1 4, however, this number likely jumped 
again in order to accommodate the increase. With new facilities popping up 
across the country, it is impossible to accurately estimate how many facili­
ties will exist at the time of this article's  publication or even how many exist 
currently. AJthough many of these facilities are located near large ports of 
entry in Texas, Arizona, and California, juvenile immigration detention facil­
ities are spread widely throughout the nation.68 For example, Chicago, Illi­
nois hosts nine such centers, five of which opened after May 201 2,69 
including one facility with capacity to hold up to two hundred and fifty chil ­
dren, more than the four preexisting Chicago centers combined.70 
As mentioned above, the 201 4  "surge" was far from the beginning of 
this challenge; the 20 1 1 -20 1 2  increase in arriving UACs entirely over­
whelmed ORR's capacity, which forced ORR to create emergency shelters in 
which to hold immigrant youth. Many children were detained in gymnasi­
ums and other warehouse-like structures while they awaited vacancies in 
ORR facilities.71 At these "surge" shelters, the children were systematically 
denied access to legal screenings and Know Your Rights (KYR) presenta-
64 Id. § 1 232(a)(2)(C). 
65 Or-FICE OF REFUGEE RESETTLEMENT, supra note 34, at 5. 
66 UTEP UAC PROJECT, supra note I 0, at 1 6. Information regarding the actual number and 
locations of ORR facilities is confidential. 
67 Id. 
68 0r-FICE OF REFUGEE RESEITLRMENT, supra note 34, at 5 (listing the states with ORR 
facilities as Arizona, California, Florida, Illinois, Massachusetts, Michigan, New Jersey, New 
York, Oregon, Pennsylvania, Texas, Virginia, and Washington). 
69 This is based on the author's personal experience and observation. 
70 This is based on the author's personal experience and observation. 
71 JoNES & PooKuL, supra note 50, at 1 6- 1 7. 
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tions. 72 The government placed hundreds of children at Lackland Air Force 
Base in San Antonio, Texas.7� At one point in the spring of 20 1 2, ORR held 
over three hundred and fifty c hildren at the base, where "uniformed local 
law enforcement officers guarded the facility."74 The conditions i n  these and 
other ad hoc shelters were in clear violation of the terms of the Flores Agree­
ment and relevant legislation. Although the Flores Agreement contemplated 
the possibility of an "influx," i t  exempted the government only from adher­
ing to the seventy-two hour transfer mandate, not the requirements ensuring 
respect for the children' s  basic human rights. 75 Yet, during the "surge," the 
government was doing all it could within its financial restraints and still 
failing to meet its burden with respect to the basic living conditions, access 
to legal and social services, and of course, the constantly reiterated mandate 
regarding placing children in the least restrictive setting appropriate.76 
The 20 1 4  "surge" (with over 67,000 children from Central America 
and Mexico alone apprehended between October 20 1 3  and September 30, 
20 1 477) may seem shocking c ompared to the 24,481 children from all over 
the world who were apprehended in 20 1 2, but this increase was not that 
surprising to those who have stayed abreast of the UAC flow.78 This time 
around, two other Department of Defense facilities, Fort Sill in Oklahoma 
and Naval Base Ventura County in California, joined Lackland Air Force 
Base as emergency detention centers for 7,700 UACs.79 Combined, these 
three facilities can hold 2,675 children at one time.8° And even with these 
massive centers at full capacity, on any given day in June 20 1 4  there were as 
many as 3,500 children stuck o n  the border, awaiting p lacement in an ORR 
facility .8 1  While awaiting transfers, the children are provided with only food, 
72 Id. at 1 5- 1 6; Michael Martinez & Jacqueline Hurtado, California Naval Base Becomes 
Home to Detained Central American Children, CNN (June 13,  201 4, 6:59 PM), http://www 
.cnn.com/201 4/06/1 3/us/children-immigrant-crisis/, archived at http://perma.cc/7M6G-L YJC. 
7·' JONES & PoDKUL, supra note 50, at 1 6; Fernandez, supra note 1 3. 
74 JoNE.'i & PonKuL, supra note 50, at 1 6. 
75 Flores Agreement, supra note 3 ,  at 8. 
76 See, e.g., Martinez & Hurtado, supra note 72. 
77 Southwest Border Unaccompanied Alien Children, supra note I .  
7� Unaccompanied Children (Age 0-1 7), supra note 6. 
79 U.S. Dm>'r or: HuMAN SERvs., AnMIN. FOR CHILDREN & FAMILIES, 0Ff'ICE or: REf'U<IEE 
RESETrl .EMENT, UNACCOMPANIED ALIEN CHILDREN PROC.RAM, UNACCOMPANIED CHILDREN 
FREQUENTLY ASKED QUESTIONS, available at http://www.acf.hhs.gov/unaccompanied-chil 
dren-frequently-asked-questions, archived at http://perma.cc/X7QT-P2FD; Number <�{ Immi­
grant Minors at Fort Sill Tops 1, 100, WASH. TIMES (July 2, 201 4), http://www.washington 
times.com/news/20 1 4/jul/2/number-of-immigrant-minors-at-fort-sill-tops- l I 00/, archived at 
http://penna.cc/YB49-JYL7; Julia Preston, U.S. Setting Up Emergency Shelter in Texas as 
Youths Cross Border Alone, N.Y. TIMES, May 1 7, 2014, http://www.nytimes.com/20 1 4/05/1 7/ 
us/us-sets-up-crisis-shelter-as-children-flow-across-border-alone.htm I, archived at http://per 
ma.cc/YPY 4-CP5C. 
79. 
80 Preston, supra note 79; Number of immigrant Minors at Fort Sill Tops 1 ,100, supra note 
81  This is based on the author' s personal experience and observation. 
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clothing, and a roof over their heads, leading many to observe that these 
facilities have essentially become prison camps for children. 82 
1 .  Levels of Care 
The ORR shelter facilities range in levels of security and, to some de­
gree, services offered. For example, some centers are intended exclusively 
for "tender-aged" children (children under thirteen) and pregnant and 
parenting teens, while others are designed specifically for children with be­
havioral problems and/or criminal records. 
A common misapprehension regarding the children detained by ORR is 
that they are all criminals. Though all of these children are technically incar­
cerated in the juvenile detention centers, for a vast majority of the detained 
UACs, entering the country without permission is their only infraction. 
Those children with criminal records are generally apprehended internally 
after committing some criminal act, having lived in the United States 
clandestinely for several years.83 These apprehensions account for only five 
percent of total UAC apprehensions.84 The actual juvenile offenders are held 
separately for the safety of the other children. 
The Flores Agreement established the need for facilities with varying 
levels of care, but did not delineate those care levels.85 As it currently stands, 
ORR' s categories of facilities include shelter care, staff-secure, secure, short­
and long-term foster care, group home, therapeutic care, and residential 
treatment care,86 explained further below. 
The Flores Agreement and the TVPRA require that ORR base detention 
center assignments not solely upon availability, but also upon the unique 
characteristics of each child. These authorities explicitly direct ORR to place 
each UAC in the least restrictive setting that is appropriate for the child.87 In 
reaching the "least restrictive setting" determination, ORR must consider 
whether a child poses a danger to self or others, and the presence or absence 
of a child's criminal record;88 however, considering the many varieties of 
care available, these issues alone are not sufficiently instructive. Further-
82 Michael Kiefer, First Peek: Immigrant Children Flood Detention Center, AZ CENTRAL 
(June 1 9, 20 1 4, 3:42 PM), http://www.azcentral.com/story/news/politics/immigration/20 1 4/06/ 
1 8/arizona-immigrant-children-holding-area-tour/ I 0780449/, archived at http://perma.cc/ 
YP7R-DBHC ("[T]hey are still children in cages . . . .  [I]n essence, it is a juvenile prison 
camp."); U.S. to Open Third Military Base to Illegal Child Jmmixrants, YAHOO! NEws (June 9, 
20 1 4, 4:02 PM), http://news.yahoo.com/u-open-third-military-illegal-child-immigrants-
200234608.html, archived at http://perma.cc/NDE2-LBHP; Matt Cantor, US Grapples with 
Huge Influx of Migrant Kids, NnwsER (June 2 1 ,  20 1 4, 2: 10  PM), http://www.newser.com/ 
story/1 88800/us-grapples-with-huge-influx-of-migrant-kids.html, archived at http://perma.cc/ 
82PS-ZFAJ. 
83 UTEP UAC PROJECT, supra note 1 0, at 6.  
84 Id. 
85 Flores Agreement, supra note 3, at 1 3- 1 4. 
86 OFFICE OF REFUGEE RESE'ITLEMENT, supra note 34, at 5 .  
87 Flores Agreement, supra note 3,  at 7; 8 U.S.C. * 1 232(c)(2) (20 1 2).  811 8 U.S.C. § 1 232(c)(2). 
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more, during the last several years, as expeditious transfer from the border 
facilities became the primary objective, such individualized placement deter­
minations were regularly disregarded due to ORR' s limited capacity.89 
The vast majority of arri ving UACs are placed in shelter care. Offering 
no specialized services, it is the least restrictive care-level option, and is in 
essence the default placement.90 Notably, some shelter care facilities, repre­
senting the "least restrictive" care level, have perimeters secured by "no 
climb" fencing requiring either a key or internal permission for entry, as 
well as restricted entry and exit on all internal doors. It is due to such charac­
teristics that even children in the "least restrictive" environment feel that 
they are prisoners, and that their detention is punitive rather than protective. 
Staff-secure care provides one level of security greater than shelter care 
and is intended for children who are flight risks or who otherwise need more 
intense supervision.9 1 It is unclear what other characteristics a child must 
possess to merit an assignment to a staff-secure facility because such details 
are not defined by any legislation, the Flores Agreement, or even the ORR 
Policy Manual. However, the addendum to the ORR Initial Placement Refer­
ral Form indicates that gang affiliation (self-admitted or extrapolated from 
tattoos) could land a child in a staff-secure placement.92 
The most restrictive placement option for a UAC is secure care. A se­
cure care facility must have a "physically secure structure and staff able to 
control violent behavior."93 Thus, secure centers more closely resemble and 
may actually be part of other state or federal juvenile detention facilities.94 
Though still somewhat vague, the ORR Policy Manual does more to define 
which UACs are to be housed i n  secure care than any other level of care: 
those UACs who pose a danger to themselves and/or others, or who have 
been charged with (though not necessarily convicted of) committing a crimi­
nal offense.9·, This description, used by ORR, was lifted directly from the 
TVPRA.96 
After initial placement in an ORR facility, certain behaviors such as in­
fighting, escape attempts, or suicidal ideations or expressions can cause chil­
dren to be stepped up to higher levels of care.97 Similarly, good behavior 
while in custody can lead to a child being stepped down to a less restrictive 
care level.9x 
UAC placements in short-term foster care, long-term foster care, group 
homes, therapeutic care, and residential treatment centers are based on char­
acteristics of the children, not necessarily relating to security needs. For ex-
89 This is based on the author's  personal experience and observation. 
•m Or:r:1cE or: REr:uorn RESETl'LEMENT, supra note 34, at 1 4. 
91 Id. 
92 UTEP UAC PROJECT, supra note 10, at 7-8. 
•n Or:r:icn or: Rnr:uGEE RnsETILEMENT, supra note 34, at 1 3 .  
'14 Id. 
9S Id. 
96 8 U.S.C. § 1 232(c)(2) (20 12). 
'17 This is based on the author' s personal experience and observation. 
98 This is based on the author's personal experience and observation. 
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ample, a group home may be designated for males between the ages of 
fifteen and seventeen or for teen mothers.99 Therapeutic care is designed for 
children with exceptional medical, developmental, and/or psychiatric 
needs. 100 Short-term foster care, also referred to as transitional foster care, is 
designated for tender-aged children (under thirteen years old), sibling groups 
that include at least one tender-aged child, pregnant and parenting teens, and 
children with special needs. 10 1 
Long-term foster care (LTFC) exists for UACs identified by legal ser­
vices providers as eligible for immigration relief, and who are likely to re­
main in ORR custody for longer than average. 102 Beyond relief eligibility, 
there is little guidance on what renders a child eligible for L TFC. This lack 
of clarity is most likely due to the fact that each foster care provider has its 
own criteria for accepting youth for admission. 
While detained, the children are required to attend school, and begin the 
task of learning English. They are evaluated by social workers and examined 
by medical health professionals. Each child is assigned a case manager, who 
works toward achieving "family reunification." This process involves con­
tacting a child's potential sponsors, relatives, or fami ly friends both inside 
and outside of the United States, gathering information from said sponsors, 
facilitating home studies where necessary to determine the viabil ity of the 
sponsorship, and finally, assisting in the travel and actual reunification 
arrangements. 
A report prepared by the Vera Institute of Justice (Vera) in 20 1 2  stated 
that between 2008 and 20 1 0  UACs, on average, spent sixty-one days in im­
migration detention. 103 In 20 1 1 ,  this number had risen to seventy-two days. 
104 However, this statistic changed drastically over the next few years as the 
need for expeditious processing emerged while the system was flooded by 
arriving minors. As of May 20 14,  the average length of stay had decreased 
to thirty-five days. 105 Advocates speculate that one reason why the lengths of 
stay have decreased is that ORR loosened the el igibility requirements for 
sponsorship in order to move UACs in and out of custody rapidly ,  opening 
up beds for the next wave of kids. 
99 OwICE or. REFUGEE REsETrLEMENT, supra note 34, at 1 2. 
100 Id. at 14 . 
IOI Id. 
1 02 Id. at 1 2- 1 3. 
10� VERA INST. OF JUSTICE, THE FLOW OF UNACCOMPANIED CHILDREN THROUGH THE IMMI­
GRATION SYSTEM : A RESOURCE POR PRACTITIONERS, POLICY MAKERS, AND RESEARCHERS 4 
(20 1 2) (hereinafter VERA FLOW REPORT], available at http://www.vera.org/pubs/flow-unac­
companied-children-through-immigration-system-resource-practitioners-policy-makers-and, 
archived at http://perma.cc/B68N-97JX. 
104 UTEP UAC PROJECT, supra note 10, at 1 6. 
IOS AM. IMMIGRATION COUNCIL, CHILDREN IN DANGER: A GUIDE TO THE HUMANITARIAN 
CHALLENGE AT THE BORDER 8 (July 20 1 4) [hereinafter CHILDREN IN DANGER], available at 
http://www.immigrationpolicy.org/special-reports/chi ldren-danger-guide-humanitarian-chal­
lenge-border, archived at http://perma.cc/PMC5-86SG. 
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As children 's  reunification cases progress, so do their removal cases in 
immigration court. There is no government-mandated respite from legal pro­
ceedings while the children 's  care and placement are addressed. When chil­
dren are initially apprehended and identified as UACs, ICE simultaneously 
initiates removal proceedings against them by serving each of them with a 
Notice to Appear (NT A) in immigration court. These removal proceedings 
move forward even while the children remain in detention. Thus, attorneys 
and paralegals not employed by, though often indirectly funded by, the gov­
ernment come to the detention centers to provide the children with limited 
legal services and later accompany the children to immigration court. 
The filing of NT As with i mmigration courts when the children initially 
enter detention leads to a host of logistical problems i ncluding wasting the 
resources of the already over-burdened courts and undermining UACs' rights 
to due process. Even before the "surge," the constant movement of children 
between shelters, to long-term foster care, and/or to sponsors created signifi­
cant confusion in immigration courts. Children were expected to attend hear­
ings in their initial shelter jurisdictions, even after they had been released to 
sponsors or transferred to new shelters or programs in different jurisdictions. 
The ICE attorneys 106 were required to file motions to change venue for the 
children as they were moved, but the lack of communication between the 
multiple government players and the speed and frequency at which transfers 
occurred made it extremely difficult for the government to keep abreast of 
the children's  whereabouts. Even if motions were timely filed, they would 
often sit dormant for weeks awaiting review and approval by immigration 
judges. This confusion resulted in many children, through no fault of their 
own, missing their hearings, which would normally result in the issuance of 
removal orders against them after an in absentia hearing (a hearing con­
ducted when a respondent fai ls  to appear and where the judge feels satisfied 
the respondent was appropriately notified). 107 In order to prevent this result, 
counsel or other advocates for the child respondents would be required to 
explain the situation in court, serving as the middle-man between ORR and 
the courts (both U.S.  government agencies), wasting their own time and that 
of the already over-burdened i mmigration j udges and government attorneys. 
In 2014, with the tremendous number of children moving through the 
system and the loosened requirements for release from detention, the task of 
changing venue for each child proved to be altogether impossible. In l ight of 
this fact, in Spring 2014, OHS agreed to delay the filing of NTAs with the 
immigration courts (although they continue to serve the children with NT As 
immediately upon placement in ORR custody) until sixty days after UACs' 
106 In immigration court, the government is always represented by counsel ,  referred to as 
ICE or trial attorneys. 107 8 CFR � !003.26 (201 4). 
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initial ORR placements or until they are reunified, whichever occurs first. 108 
Because the average length of stay in detention has decreased to thirty-five 
days, 109 this simple and logical policy adjustment hopes to prevent bureau­
cratic confusion for a large majority of the children-not to mention the 
unnecessary trauma avoided by allowing the children to wait to appear in 
court until they are safely reunited with sponsors. The delay in filing saves 
time and resources, not just of the DHS officials charged with filing the 
NT As, but also the immigration judges and court staff, the ICE attorneys 
responsible for submitting the change of venue motions, the detention center 
staff, and, finally, the legal service providers, who will only infrequently be 
required to appear in court with the detained children. 
Currently, these legal service agencies are contracted by the Vera Insti­
tute of Justice as part of its Unaccompanied Children Program (primarily 
funded by the federal government) to go into the centers to apprise the UACs 
of their rights and responsibilities in this country, as well as the reason for 
their detention. These "Know Your Rights" presentations are generally 
given to large groups of children with the stated goal that each child receives 
a presentation within two weeks of detention. 1 10 After the presentations, 
members of the legal teams must meet individually with each child to con­
duct a legal relief assessment. With exceptions in certain jurisdictions, no 
attorney-client relationships result from these arrangements. Rather, the pur­
pose of these screenings is to enable the legal service-providing agencies to 
complete referrals for the children to attorneys in their destination jurisdic­
tions. Although the Vera contractors attempt to refer all relief-eligible chil­
dren to attorneys once they are released from detention, many factors 
intervene leaving a majority of immigrant juveniles unrepresented in immi­
gration court. 1 1 1  
C. Release from Custody 
Except for children who tum eighteen while in custody, each child' s 
release from detention depends upon the combined status of that chi Id's  fam­
ily reunification and legal cases. Those children who reach age eighteen 
while in custody "age-out" of the juvenile shelters, at which point, they are 
either transferred to adult detention or are released on their own recogni­
zance. 1 12 These children's fates depend upon their individual criminal histo­
ries and ICE's practice in each jurisdiction. Former UACs with criminal 
1 08 This is based on the author's personal experience and observation. 1 09 Cmr.DREN IN DANGER, supra note 1 05;  VERA FLow REPORT supra note 1 03 at 1 7 .  1 10 , , OFFICE OF REPUGEE RESETTLEMENT, supra note 34. 
1 1 1  Fifty-seven percent of the juveniles appearing in immigration court proceedings ap­
peared without an attorney or representative. See Juveniles - Immigration Court Deportation 
Proceedings, Court Data Through June 2014, TRAC IMMIGRATION [hereinafter TRAC IMMI­
GRATION], http://trac.syr.edu/phptools/immigration/juvenile/, archived at http://perma.cc/ 
M42S-KS99. 
1 1 2 Th . .  b d h ' 1s 1s ase on t e author s personal experience and observation. 
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records are almost assuredly maintained i n  custody, regardless of jurisdic­
tion. Those children who remain minors throughout their detention have 
three release options. Chi ldren who have wil ling, viable sponsors within the 
United States will most likely be released to them. For children without 
sponsors, eligibility for immigration relief dictates their release outcomes. 
Chi ldren may be sponsored by parents, aunts, uncles, adult sibli ngs, or 
any relative; however, no blood relation is required for sponsorship and chi l­
dren may be released to non-relatives-sometimes family friends, friends of 
friends, or individuals with even more tenuous or no connections whatsoever 
to the children . 1 13 Notably, these individuals need not be in valid immigra­
tion status in order to be approved as sponsors. Although not memorialized 
officially in any policy or memorandum, it is not ORR ' s  practice to share 
information about potential sponsors with ICE, so that ICE may seek out and 
apprehend those sponsors who are themselves unauthorized immigrants. 
Sti l l ,  the fact that individuals must submit to fingerprinting, and reveal their 
locations and much other personal information to the government in order to 
be approved as sponsors, can be a significant deterrent to sponsorship for 
unauthorized immigrants. 
An additional deterrent to sponsorship is the expectation that sponsors 
attend an information session (Legal Orientation Program, hereinafter 
"LOP") about immigration court before a child can be released into their 
custody . 1 14 Although the LOP is intended to be a prerequisite for sponsor­
ship, ORR does not require that a sponsor actually attend such a program 
prior to a child's  release, only that the sponsor agree to do so in the future, if 
such a program exists in the sponsor' s location. 1 15 Although the sponsors 
commit to ensuring that the UACs appear in court, once out of custody, no 
entity is responsible for tracking down the sponsors or children i f  they fail to 
do so. If a child misses a hearing, the judge simply i ssues an in absentia 
removal order, and if that chi l d  is ever apprehended in the future, the re­
moval order will  be executed and the individual will  be removed. 
Despite the understandable trepidation unauthorized sponsors feel about 
getting near an immigration court, recent data shows that seventy-seven per­
cent of UACs actually do attend their removal hearings after being released 
from ORR shelter care. 1 16 This data disproves the claim made by advocates 
of more harsh i mmigration policies for UACs that ninety percent of the chil­
dren skip their heari ngs. 1 17 Sti l l ,  this is a figure that must be improved upon. 
i 1.1 A bout Unacwmpanied Children 's Services, Or-FICE OF REFUUEE RESEn"I .EM ENT, http:// 
www.acf.hhs.gov/programs/orr/programs/ucs/about, archived at http://perma.cc/5JEP-7PMG. 
1 14 This is based on the author's  personal experience and observation; see also Div. of 
Children' s  Servs., Office of Refugee Resettlement, Sponsor Care Agreement (revised Sept. 1 5, 
2014) [hereinafter Sponsor Care Agreement], available at http://www.acf.hhs.gov/programs/ 
orr/resource/unaccompanied-childrens-services, archived at http://perrna.cc/V9JJ-QGTY. 
1 1 � S ponsor Care Agreement, supra note 1 1 4. 
1 16 TRAC IMMIGRATION, supra note 1 1 1 . 
1 17 Dan Nowicki, Flake, McCain Claim that 90 Percent <�/' Mixrants Skip Hearings Dis­
puted, AZ CENTRAL (July 1 1 , 20 1 4, 1 0:47 PM), http://www.azcentral.com/story/news/politics/ 
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Live LOPs are available only in ten states and the District of Columbia. 1 1 x 
During these orientations, legal service providers explain that sponsorship 
will not generally expose unauthorized immigrants to more danger of detec­
tion by ICE, and that no ICE enforcement officers will  be present in immi­
gration court. 1 19 The LOP as it  exists now is an excellent start; however, the 
limited availability of the orientations, combined with the fact that there is 
no check in place to ensure that custodians attend such sessions, and the 
understandable skepticism of potential sponsors, seriously hinders the effi­
cacy of the program. Thus, reform of the program is needed. 
Release to family members, friends, or others may occur whether or not 
the children qualify for immigration relief. Children ' s  eligibi lity for immi­
gration benefits becomes relevant to their release options only when they 
have no viable sponsors. If children qualify for immigration benefits, for 
example, asylum, yet have no viable sponsors to whom they may be re­
leased, those children are placed on a waiting list for one of few federally 
funded foster care beds. 1 20 In reality, those children may wait many months, 
sometimes as long as a year, in detention for beds to open in foster care. 1 2 1 
This delay can result in children "aging-out" of relief eligibility while they 
wait to be transferred. 122 
For UACs with no viable sponsors and no available immigration relief, 
there is only one option, and it is not a desirable one: repatriation. Instead of 
being removed, most UACs in this situation qualify for "voluntary depar­
ture." Voluntary departure is an alternative to removal avai lable to certain 
immigrants who lack other relief options, who have no or only a minimal 
criminal h istory, and who can demonstrate that they have the means to travel 
back to their home countries . 123 However, in the case of detained unaccom­
panied children, the government pays for the children to be safely returned 
to their countries of origin. If a child has an extensive criminal record or 
gang affiliation, judges will l ikely opt to remove that child rather than grant 
him or her voluntary departure, a discretionary form of relief. Voluntary de­
parture i s  viewed as a benefit because, un like removal, it does not, on its 
own, trigger the various bars to reentry. 124 
immigration/2014/07I1 2/flake-mccain-claim-percent-migrants-skip-hearings-disputed/ 
12563361/, archived at http://perma.cc/BWW4-X732. 
1 1 8 legal Orientation Program for Custodians Overview, Ex Ee. OrricE f'OR lMMIORATION 
Rr:vmw, U.S. DEP'T OF JUSTICE, http://www.justice.gov/eoir/probono/LOPCOverview-English 
.pdf, archived at http://perma.cc/L4UK-RUWA (last visited Sept. 22, 20 1 4). 
1 1 9 le!(al Orientation Pro1vamfor Custodian.1· of Unaccompanied Alien Children (LOPC), 
San Francisco, IMMIGRATION CTR. r.01� WOMEN AND CHILDREN, http://icwclaw.org/services­
available/lopc/, archived at http://perma.cc/3WUL-WR7Z (last visited Sept. 22, 20 1 4). 1 20 This is based on the author's personal experience and observation. 
121 This is based on the author's personal experience and observation. 
122 This is based on the author's personal experience and observation. 123 8 U.S.C. § 1229c(a)( l )  (20 1 2). 
124 EuzABETH DALLAM , FLORENCE lMMIGRJ\NT & REf'UGER RrGHTS PRomcr, How TO 
APPLY FOR VOLUNTARY DEPARTURE 4-5 (Oct. 201 I ), available at http://www.justice.gov/eoir/ 
probonoNoluntary%20Departure%20-%20English%20%28 1 3 %29.pdf, archived at http://per 
ma.cc/5U98-9XB7. 
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The challenges presented by the presence, maintenance, and detention 
of UACs are not novel; the U.S. government has been struggling to create a 
satisfactory procedure for their care and custody and a legal framework 
under which they can be evaluated for decades, well before the number of 
children became so overwhelming. Considering this fact, the dearth of legis­
lation, regulations, and guidance issued on the subject thus far is shocking. 
III. INADEQUATE AND ILL-FITTING IMMIGRATION PROTECTIONS 
AVAILA BLE TO CHILDREN 
U.S.  immigration law and procedure has been alarmingly slow to ac­
knowledge the di fferences between adult and child immigrants, or to apply 
and reform the law with those differences in mind. Substantively speaking, 
chil dren are held to the same standards as adults in building and presenting 
their cases for those forms of relief available to them. 125 
In keeping with the theme of the government exclusively adjusting 
child-rel ated procedure, while ignoring substance, the DOJ issued discre­
tionary guidelines on the treatment of UACs in immigration court in 2007. 126 
The Operating Policies and Procedures Memorandum addressed the negative 
effects the adversarial nature and formality of court proceedings have on 
children, and encouraged judges presiding over juvenile cases to alter the 
courtroom setting in order to increase the children' s  potential comfort 
levels. 127 While this aspiration i s  admirable, children would most likely not 
particularly care whether they are ordered removed by judges in robes versus 
suits, or while they are sitting propped up on a pillow or playing with a toy. 
These superficial modifications, while well-meaning, pale in compari­
son to the genuine problems of children being unrepresented in court and 
lacking any adequate and fitting relief options to begin with. Judges in civil­
ian clothing may seem friendlier, but they cannot step in and advocate for 
the children against the government, which is always represented by coun­
sel, nor can they create well-designed immigration remedies out of thin air. 
Some relatively recent legislative reform and other changes have started 
the ball rolling for child immigrants, but as the body of law exists now, there 
are only two immigration remedies designed to benefit children specifically, 
and only one of these remedies, Special  Immigrant Juvenile Status, poten­
tially applies to a significant faction of children entering as part of the "in­
flux." The original Deferred Action for Childhood Arrivals Program 
(DACA), discussed below, and the expanded DACA Program alike, though 
designed to benefit immigrants who came into the country as children, have 
residency requirements that automatically preclude recen t entrants from eli-
125 See Thronson, supra note 44, at 400. 
126 Memorandum from David L. Neal, Chief Immigration Judge, Operating Policies and 
Procedures Memorandum 07-01 :  Guidelines for Immigration Court Cases Involving Unac­
companied Alien Children (May 22, 2007), available at http://www.justice.gov/eoir/efoia/ocij/ 
oppm07/07-0l .pdf, archived at http://perma.cc/HJ4P-JQ9M. 121 Id. 
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gibility. 12R Considering all factors, there are only a handful of remedies for 
which arriving UACs are realistica11y eligible, though none of them was de­
veloped with this population i n  mind. 
A. Asylum 
Asylum is  a form of relief available to certain noncitizens present in the 
United States who cannot return to their country of origin because they have 
suffered past persecution or they have a well-founded fear of persecution 
should they be forced to return. 129 This persecution must at least in part be 
motivated by or "on account of' one of the five following protected 
grounds: race, religion, nationality, membership i n  a particular social group, 
and political opinion . 1 30  Additionally, the foreign government must be either 
complicit in the persecution or unable or unwilling to protect the applicant 
from the persecution. 1 3 1  Should applicants prove all of these facts, they may 
be granted asylee status (asylum is a discretionary rather than mandatory 
form of relief), which can lead to legal permanent resident status and ulti­
mately citizenship. 
Asylum is available to immigrants regardless of age and, substantively 
the law of asylum applies identically to children as it does to adults. Proce­
durally, the government does differentiate, albeit minimally, between adults 
and children, and further between accompanied and unaccompanied minors. 
According to the Asylum Officer Basic Training Course materials, officers 
1 28 Memorandum from Janet Napolitano, Sec'y of Homeland Sec., Exercising 
Prosecutorial Discretion with Respect to Individuals Who Came to the United States as Chil­
dren (June 1 5, 201 2), available at http://www.dhs.gov/xlibrary/assets/s 1 -exercising­
prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf, archived at http://perma. 
cc/GN9-A9FD; see also Memorandum from Jeh Charles Johnson, Sec'y of Homeland Sec., 
Exercising Prosecutorial Discretion with Respect to Certain Individuals Who Came to the 
United States as Children and with Respect to Certain Individuals Who Are the Parents of U.S.  
Citizens or Permanent Residents (Nov. 20, 201 4), available at http://www.dhs.gov/sites/de­
fault/files/publications/1 4_ 1 1 20_memo_deferred_action.pdf, archived at http://perma.cc/ 
4SSP-589F. Neither the DACA nor Deferred Action for Parents of Americans and Legal Per­
manent Residents (DAPA) Programs address the needs of the children who are the subject of 
this article. The most recent memorandum regarding the exercise of prosecutorial discretion is 
not helpful either. In fact, it continues to include those immigrants caught at the border at­
tempting to enter the United States as part of the highest enforcement priority. See Memoran­
dum from Jeh Charles Johnson, Sec'y of Homeland Sec., Policy for the Apprehension, 
Detention and Removal of Undocumented Immigrants (Nov. 20, 2014), available at http:// 
www .dhs.gov/sites/default/files/publications/ 1 4  _ I  I 20_memo_prosecutorial_discretion. pdf, 
archived at http://perma.cc/YRE7-KNX2. 
1 29 8 U.S.C. § 1 1 0l (a)(42)(A) (2012) ("The term "refugee" means (A) any person who is 
outside any country of such person's nationality or, in the case of a person having no national­
ity, is outside any country in which such person last habitually resided, and who is unable or 
unwilling to return to, and is unable or unwilling to avail himself or herself of the protection 
of, that country because of persecution or a well-founded fear of persecution on account of 
race, religion, nationality, membership in a particular social group, or political opinion."). 
no Id. 
131 Id. 
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are instructed to conduct specialized interviews for all child applicants. m 
Several of the specific instructions echo the superficial suggestions made to 
immigration court j udges presiding over juvenile cases. For example, of­
ficers are encouraged to avoid the use of legal jargon, to use a lighter tone 
during interviews, and to build rapport with the applicants by discussing 
topics l ike pets and hobbies. 1 33 A lthough intended to make a child applicant 
more comfortable, such tactics can actually backfire, either by lulling the 
child into a false sense of security, or by disorienting the child, who may be 
aware of the true purpose of the interview and wonder why he or she is 
being asked about playing soccer. 
More usefully,  the Guidelines acknowledge that j uveniles process infor­
mation differently than do adults, and that their memories may be less effec­
tive, particularly when corrupted by trauma or persecution . 1 34 Building off of 
that idea, and getting as close to a substantive differentiation as asylum law 
gets, the Guidelines and case law instruct evaluators to recognize that less 
harm, actual or feared, can rise to the level of persecution when dealing with 
child, rather than adult, victims. 1 35 
Since the passage of TVPRA in 2008, UAC asylum seekers are 
processed somewhat distinctly than are adults or accompanied children. For 
example, the one-year filing deadline no longer applies to UACs; unlike 
adults who must submit their claims within one year of entry into the United 
States, UACs may apply for asylum at any point during which they are still 
classified as UACs. 1 36 Additionally, whereas adults in removal proceedings 
may only apply for asylum defensively, UACs may present their cases af­
firmatively at the asylum office l evel, despite the fact that proceedings have 
been initiated against them. 137 In effect, UACs have two chances to prove the 
merits of their claims when adul t  applicants would only have one. 
Because these policy changes apply only to children who are classified 
as UACs and expand the opportunities for UACs to present their claims, the 
question of when and how a child loses that status has become contentious. 
As explained above, to be UACs, children must be under eighteen years of 
age and must not have a parent or legal guardian present in the United States 
who is able to care for them. 1 38 ORR only detains children if they qualify as 
UACs upon apprehension; however, this determination is  made prior to actu­
ally knowing whether the children at issue have parents present in the United 
'-'2 U.S.  CrnzENSHIP & IMMIGRATION SERvs., ASYLUM OFFICER BASIC TRAININO CouRsE, 
Gu11>ELINES rem CH11 .DREN's ASYLUM CLAIMS 1 5  (2009), available at http://www.uscis.gov/ 
sites/defaultlfiles/USCIS/Humanitarian/Refugees%20%26%20Asylum/Asylum/AOBTC%20 
Lesson%20Plans/Guidelines-for-Childrens-Asylum-Claims-3 laug I O.pdf, archived at http:// 
perma.cc/KR47-XCF A. 
rn Id. at 2 1 -23. 
U4 ld. at 3 1 -35. 
1 �5 Id. at 37; see also Ordonez-Quino v. Holder, 760 F.3d 80 ( 1 st Cir. 20 1 4); Hemandez­
Ortiz v .  Gonzales, 496 F.3d 1 042 (9th Cir. 2007); Jorge-Tzoc v. Gonzales, 435 F.3d 1 46, 1 50 
(2d Cir. 2006). 
1. 16 8 U.S.C. § l I 58(a)(2)(E).  
m Id. § I 1 58(b)(3)(C). 
UK 6 U.S.C. § 279(g)(2) (2012). 
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States who are viable caregivers. These children remain UACs during their 
stay in federal custody, despite the fact that one or both of the children 's  
parents may reside in the United States and be willing and able to care for 
them. 1 39 
Children may be able to apply for asylum during their detention, usu­
a11y with the help of counsel sent to the detention centers to inform them of 
their rights and perform legal screenings. Although efforts have been made 
to expedite the adjudication of UAC asylum applications, many children who 
apply from detention are reunited with parents or other sponsors while their 
applications are pending. In recent years, many asylum offices argued that 
once children are reunited with parents or guardians, they no longer qualify 
as UACs and that, because they are generally subject to removal proceed­
ings, their cases should automatically be bumped back into immigration 
court. Immigrant advocates, alternatively, argued that the UAC determina­
tion at the time of filing was enough to keep a child' s  case before the asylum 
office, regardless of the success or failure of reunification efforts. 
Finally, after five years of arguing back and forth, and different juris­
dictions subscribing to different rules, USCIS released guidance on the is­
sue. 140 According to the May 28, 201 3  memorandum from the acting chief of 
the asylum division, USCIS is instructed to fo11ow the interpretation champi­
oned by the advocate community. 14 1  If CBP or ICE classifies a child as a 
UAC and that classification remains in place when the asylum application is 
filed, USCIS may not question the applicant's right to an affirmative hearing 
before an asylum officer. 142 Children maintain their UAC status for the dura­
tion of the asylum process unless there is "an affirmative act by HHS, CBP 
or ICE to terminate the UAC finding before the applicant filed the initial 
application for asylum."143 Characteristic of government-issued guidance, 
the memorandum neither defines "affirmative act," nor does it provide 
much instruction as to what qualifies as such an act; however, language in 
the memo makes clear that neither reunification with one or both parents, 
nor the attainment of eighteen years of age will inval idate the initial 
determination.144 
Such procedural adjustments are helpful in allowing more children to 
access the asylum system and to present their cases more comfortably, but in 
all but a few cases wherein comfort level actua11y contributes to presenting a 
credible claim, these adjustments do not meaningfully increase the utility of 
D9 Memorandum from Ted Kim, Acting Chief, Asylum Div., U.S. Citizenship & Immi­
gration Servs., Updated Procedures for Determination of Initial Jurisdiction over Asylum Ap­
plications Filed by Unaccompanied Alien Children (May 28, 201 3), available at http://www 
.uscis.gov/sites/default/files/USCJS/Humanitarian/Refugees%20%26%20Asylum/Asylum/Mi­
nor%20Children%20Applying%20for%20Asylum%20By%20Themselves/determ-j uris-asy­
lum-app-file-unaccompanied-alien-chi ldren.pdf, archived at http://perma.cc/X59Q-D9 AN. 
1 40  Id. 
141 Id. at 2. 
1 42 Id. 
143 Id. (emphasis added). 
t44 Id. 
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asylum for this population. Chi ldren, like adults, must present coherent 
claims that fit them into the refugee framework. Considering the complexity 
of this framework and the difficulties even trained attorneys have in formu­
lating such cases, it is unreasonable to expect a child to be capable of doing 
so. 
Advocates argue that many of the circumstances uniquely faced by 
children should provide bases for valid asylum claims based on membership 
in a parti cular social group, for example, status as street children, vulnerabi l­
ity to domestic violence, targeting by gangs, etc . 145 However, such argu­
ments are not well accepted by adjudicators who cite "floodgates" concerns 
or Jack of particularity and social visibility as reasons for denials. 146 Unless 
and until the UACs fleeing persecution by the gangs, cartels, and smugglers 
are deemed to satisfy the refugee definition and to be deserving of i nterna­
tional protection, asylum relief wiJI continue to evade most UAC applicants. 
In the meantime, the form of relief most commonly applicable to this popu­
lation is Special Immigrant Juvenile Status. 
B. Special Immigrant Juvenile Status 
Special Immi grant Juvenile Status i s  a unique form of immigration re­
lief in that it creates the only pathway to citizenship that i s  designed exclu­
sively for children. For all other forms of immigration relief, although there 
may be special procedures for children, immigrants of all ages may qualify. 
Though not designed for arriving children like the majority of UACs taken 
into federal custody in the last several years, UAC advocates have been more 
and more successful in helping their clients acquire SIJS. 
Congress passed the SUS provisions of the Immigration Act of 1 990 
specifical ly to address the needs of unauthorized immigrant youth who were 
already residing in the United States, and who, for one reason or another, 
had become involved with state foster care systems. 147 In 2008, TVPRA clar­
ified certain SUS eligibility requ irements, in effect making UAC advocates' 
jobs slightly easier in seeking this benefit for their clients. 148 
In order to qualify as a Special Immigrant Juveni le, a child must be 
unmarried and under twenty-one years of age. 149 Before submitting an appli­
cation to USCIS, the child must first obtain an order from a state juvenile 
court in which the court finds: 1 )  that the child is dependent upon the court 
or a court-appointed entity; 2) that it is not in the chi ld's  best interest to be 
returned to the child's home country; and 3) that reunification with one or 
145 DEBORAH E. ANKER, THE LAW OF ASYLUM IN THE UNITED STATE.'i 483-88 (7th ed. 
20 1 4). 
146 Id. at 487. 
147 Immigration Act of 1 990, Pub. L. No. 1 0 1 -649, § 1 53, 1 04  Stat. 4978, 5005--06. 
14" William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, Pub. 
L. No. 1 1 0-457, §§ 235(d)( l )(A)-(B), 1 22 Stat. 5044, 5079-80 (codified as amended at 8 
U.S.C. § I 1 0 1 (a)(27)(J) (2012)). 
149 8 C.F.R. § 204. 1 l (c) (20 1 4) .  
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both of the child' s parents is not viable due to abuse, neglect, abandonment, 
or a similar basis under State law.150 By requiring state courts to make cer­
tain findings with respect to the child's best interest and dependency, the 
federal government recognized that USCIS lacks the specialized knowledge 
to make such determinations on its own. 151 
Although the statute specifies that children need only be under the age 
of twenty-one to qualify for SUS, in most states children age out of juvenile 
court jurisdiction at eighteen. While New York is one of a few states in 
which courts are willing to appoint guardians for consenting individuals up 
to twenty-one years of age, 152 most states draw the line at eighteen, effec­
tively rendering the age of eligibility for SUS eighteen as well. Once chil­
dren are awarded Special Immigrant Juvenile Status, they become 
immediately eligible to apply for legal permanent residence, which can ulti­
mately lead to citizenship. 
The amendments included in TVPRA clarified Special Immigrant Juve­
nile Status in several major ways. Before TVPRA, in order for children to be 
eligible for SUS, the statute required not only that the court declare that the 
children were its dependents, by placing the children in the custody of a state 
agency or department, but also that the chi ldren qualified for long term fos­
ter care due to abuse, neglect, or abandonment. 153 TVPRA added that the 
court could alternatively place the children in the custody of any "individual 
or entity," rather than solely state agencies or departments. Although even 
prior to 2008, some children placed in the custody of family members or 
other individuals were considered eligible for SIJS, this TVPRA amend­
ment, and the USCIS guidance memorandum issued to aid in its i nterpreta­
tion, greatly increased awareness of this option and encouraged attorneys to 
seek the necessary findings in guardianship, custody, paternity, as well as 
delinquency proceedings. t54 
In addition, TVPRA eliminated the prior long-term foster care eligibil­
ity requirement and added the language clarifying that children who could 
not reunify with "I or both parents" due to "abuse, neglect, abandonment, 
or a similar basis found under State law" could qualify for SUS. 155 First, this 
150 8 U .S.C. § 1 10 1  (a)(27)(J). 
1 51 Special Immigrant Status; Certain Aliens Declared Dependent on a Juvenile Court; 
Revocation of Approval of Petitions; Bona Fide Marriage Exemption to Marriage Fraud 
Amendments; Adjustment of Status, 5 8  Fed. Reg. 42,843 (Aug. 1 2, 1 993) (codified at 8 C.F.R. 
pts. I 0 1 ,  1 03, 204, 205, 245); see also Gregory Zhong Tian Chen, Elian or Alien? The Contra­
dictions of Protecting Undocumented Children Under the Special Immigrant Juvenile Statute, 
27 HASTINGS CONST. L.Q. 597, 602 (2000). 
1 52 N.Y. FAM. Cr. Acr § 66 1 (McKinney 20 1 1 ). 
1 53 8 U .S.C. § 1 1 0 1  (a)(27)(J). 
154 Memorandum from Donald Neufeld, Acting Assoc. Dir., Domestic Operations, U.S. 
Citizenship & Immigration Servs., & Pearl Chang, Acting Chief, Office of Policy & Strategy, 
U.S. Citizenship & Immigration Servs.,  Trafficking Victims Protection Reauthorization Act of 
2008: Special Immigrant Juvenile Status Provisions (March 24, 2009), available at http://www 
. usci s. gov /si tes/defaul t/fi les/U SC IS/Laws/Memoranda/Sta tic _Fi les_Memoranda/2009ffV -
PRA_SIJ.pdf, archived at http://perma.cc/B6XD-33QY. 
155 8 U .S.C. § 1 1 0 I (a)(27)(J). 
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change explicitly allowed children who still have one non-negligent parent, 
either in the United States or in the home country, to potentially qualify for 
SIJS. 156 Second, the inclusion of "a similar basis under S tate law" clarified 
the expansive reasons for dependency that could render a child eligible for 
SIJS. For example, children whose parent or parents are deceased, or whose 
families are loving and attentive, but simply incapable of sufficiently provid­
ing for or protecting the children, may qualify for SUS. 
C. T Nonimmigrant Status/T Visas 
The final form of relief most relevant to UACs i s  T Nonimmigrant Sta­
tus, available to victims of human trafficking. The T Visa was created in 
2000 as a means to improve the ability of law enforcement agencies to in­
vestigate and prosecute human traffickers, by encouraging unauthorized im­
migrant victims (particul arly vul nerable due to their lack of status in the 
United States) to come forward and report abuse in exchange for potential 
government protection. 157 
In order to qualify for a T Visa, applicants must show that they were 
induced by means of force, fraud, or coercion to engage in commercialized 
sex, slave labor, or another simil ar acti vity. 158 Additionally, applicants must 
be present in the United States o n  account of the trafficking and willing to 
reasonably comply with law enforcement requests for assi stance.159 Finally, 
T Visa recipients must prove that they would suffer extreme hardship should 
they be removed from the United States. 160 
Similar to asylum, the evidentiary burden for the T Visa is challenging 
to meet, even for adults with representation. Yet, again like asylum, the only 
accommodation made for children applying for T Visas is procedural in na­
ture. Unlike adult applicants, chi ldren under eighteen years of age who have 
suffered psychological or physical trauma are not compelled to cooperate 
with Jaw enforcement requests for assistance. 16 1 
Thi s form of relief has always been germane to UACs who are vulnera­
ble not only due to their lack o f  immigration status, but have the added 
vulnerabi lities inherent to children (lack of agency, capacity, etc.). In recent 
years the T Visa has become more pertinent still, as gangs, drug cartels, and 
1�i. Most states have interpreted the new statutory language in this manner. See Matter of 
Marcelina M .-G. v. Israel S., 1 1 2 A.D.3d JOO, 1 02 (N.Y. App. Div. 20 1 3). But see In re Erick 
M., 820 N .W.2d 639, 648 (Neb. 20 1 2). 
m See Victims of Human Trafficking: T Nonimmigrant Status, U.S. CrnzENSHIP & IMMI· 
C i  RATION SER vs. , http://www.uscis.gov/humanitarian/victims-human-trafficking-other-crimes/ 
victims-human-trafficking-t-nonimmigrant-status (last updated Oct. 3, 20 1 1  ), archived at http:/ 
/perma.cc/K8C-NGTM. 15K Human Tra,tficking, U.S. CusTOMS & BORDER PROTECTION, http://www.cbp.gov/bor­
der-security/human-trafficking, archived at http://perma.cc/KN7W-KDHA (last visited Oct. 
28. 20 1 4).  
1 59 Victims of Human Traf icking: T Nonimmigrant Status, supra note 157. l (l( l  /d. 
1 6 1 Id. 
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human smugglers are increasingly targeting children for various forms of 
exploitation. UACs' smaller stature, speed, naivete, and desperation make 
them prime candidates to serve as drug mules, sex slaves, and smugglers. 
IV. LITILE TO LOSE 
A. Detention Statistics 
Statistics from the years i mmediately preceding the recent increase 
show that around greater than ninety-five percent of the children who en­
tered via our southwestern border and were later detained by the U.S. gov­
ernment were of Central American and Mexican descent. 162 Around seventy 
percent of the apprehended UACs were between the ages of fifteen and sev­
enteen, 163 and seventy-five percent of the apprehended children were male. 164 
However, data from 20 1 2  and beyond shows that while the nationalities of 
the children remain somewhat constant, the latter two statistics are rapidly 
changing as tender-aged and female children increasingly embark upon the 
treacherous journey to the United States. 165 
According to Vera, i n  2009, the U.S. government placed 6,092 UACs 
into federal custody . 166 In 20 1 0  the number rose to 8,207, a thirty-five per­
cent increase in one year. 167 This figure steadily increased as more and more 
children were detained each year, and in FY20 1 2 , 1 3 ,625 children cycled 
through ORR custody. 168 FY20 12 marked a pivotal point in this migration 
162 Sector Profile - Fiscal Year 201 1 (Oct. !st-Sept. 30th), U.S. BORDER PATROL, http:// 
www.cbp.gov/sites/default/files/documents/ 
U.S. %20Border%20Patrol%20Fiscal%20Year%2020 1 1 %20Sector%20Profile.pdf, archived at 
http://perma.cc/03Z3-8GWJ; Sector Profile - Fiscal Year 2012 (Oct. !st-Sept. 30th), in U.S. 
BORDER PATROL FISCAL YEAR 20 12  STATISTICS, supra note 6. 163 VERA F1.ow REPORT, supra note 103, at 15 ;  Or-f'ICE or- REr-U<iEE RESETTLEMENT, supra 
note 34, at 4 (stating that the "vast majority of UAC[s] are 1 5- 1 7  years of age"). 164 As Migration of Unaccompanied Minors Endures, and in Some Cases Rises, Govem­
ments Seek to Respond, MIGRATION PoucY INST. (Dec. I ,  20 1 2) [hereinafter As Migration of 
Unaccompanied Minors Endures], http://www.migrationpolicy.org/article/top- 10-20 12-issue­
l 0-migration-unaccompanied-minors-endures-and-some-cases-rises-govemments, archived at 
http://perma.cc/6Z7K-6CYU; OFFICE OF REFUGEE RESE"ITLEMENT, supra note 34, at 4. 165 About Unaccompanied Children 's Services, supra note 1 13 .  In 20 12, the percentage of 
chi ldren under the age of fourteen was seventeen percent, while by 20 14  it grew to twenty­
seven percent. Similarly, in 20 1 2  seventy-seven percent of the detained children were male, 
while by 20 1 4  only sixty-six percent of the children were male. As Migration of Unaccompa­
nied Minors Endures, supra note 1 64; Sonia Nazario, The Children of the Drug Wars: A Refu­
gee Crisis, Not an Immigration Crisis, N.Y. TIMES, July 1 1 , 20 14, http://www.nytimes.com/ 
201 4/07I1 3/opinion/sunday/a-refugee-crisis-not-an-immigration-crisis.html ?_r= 1 ,  archived at 
http://perma.cc/FV3 V-RSZS. 1 66  VERA FLOW REPORT, supra note 1 03, at 1 0. 
161 Id. 
16N U.S. DEP'r or- HUMAN SERVS., AnMIN. r-oR CHILDREN & FAMILIES, OFFICE OF REFUGEE 
RESETJLEMENT, UNACCOMPANIED ALIEN CHILDREN PROGRAM, FAcr SHEET (November 20 14) 
[hereinafter FACT SHEET (November 20 14)), available at https://www.acf.hhs.gov/sites/de­
fault/files/orr/fact_sheet.pdf, archived at https://perma.cc/KAG8-GGZ5. The ORR numbers re­
flect only those UACs over whom ORR assumed custody, regardless of point of apprehension 
(including both border and internal apprehensions). 
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phenomenon and triggered the fi rst use of the terms "surge" and "influx."169 
Notably, in FY20 1 2, U.S.  Customs and Border Protection recorded only a 
seven percent increase in overalJ apprehensions, while that same period 
showed a shocking fifty-two percent increase in apprehensions of UACs 
alone. 110 
In FY20 1 3, ORR assumed custody over an unprecedented 24,668 chil­
dren, eighty-one percent more than the year prior. 17 1  Detention statistics for 
2014 show a one hundred and thirty-three percent increase, with 57,496 chil­
dren referred to ORR custody. By June 20 1 4, the terms "surge" and "in­
flux" were popularly replaced w i th "crisis" and "exodus." President Obama 
went so far as to name the state of affairs an "urgent humanitarian situa­
tion," and to call in for reinforcement from FEMA and faith-based groups. 172 
Thi s summer's migration trend continued and ORR took custody of al­
most 70,000 UACs in fiscal year 20 1 4. 173 This quantity represents more chil­
dren than have been taken into custody in the United States in the prior three 
years combined. 1 74 These apprehension statistics may seem shocking, but the 
increase can be parti ally explained by the fact that many children now enter 
hopi ng to be apprehended by CBP, whereas in prior years they lacked any 
incentive to be caught. 175 It i s  clear that something is dri ving these children 
from their homes-the question i s  what. 
B. Motivating Factors 
The increased number of children entering the United States without 
adult supervision has prompted scholars to investigate the motivations in­
ducing the children to embark on such perilous journeys. To begin the in­
quiry, we must first examine from which nations these children originate. 
Though the sheer numbers of UAC apprehensions have changed significantly 
over the past few years, the demographics have not necessarily fol lowed 
suit. 
161) Id. According to ORR's figures, the surge began in October 201 1 .  The trend has contin­
ued, picking up speed with each passing year. 170 Sector Profile - Fiscal Year 201 1 ,  supra note 162; Juvenile and Adult Apprehensions -
Fiscal Year 2012 ( Oct. }st-Sept. 30th), in U.S. BORDER PATROL fJSCJ\L YEAR 20 1 2  STATIS­
TICS, supra note 6. This disconnect remained true in June 2014. See Letter from the President, 
Efforts to Address the Humanitarian Situation in the Rio Grande Valley Areas of Our Nation's 
Southwest Border (June 30, 20 1 4), available at http://www.whitehouse.gov/the-press-office/ 
20 1 4/06/30/letter-presiden t-efforts-address-humani tarian-s ituation-rio-grande-val le, archived 
a1 http://perma.cc/2AFG-HYZA (asserting that "overall apprehensions across our entire border 
have only slightly increased . . .  and remain at near historic lows, we have seen a significant 
rise in apprehensions and processing of children and individuals from Central America"). 1 7 1  FACT SHEET ( November 2014), supra note 1 68. 172 Id. ; See Memorandum from the President for the Heads of Exec. Dep'ts and Agencies, 
supra note 8 .  
1 73 Southwest Border Unaccompanied Alien Children, supra note I .  
1 74 FAcr SHEET (November 20 14), supra note 1 68. 1 75 Esme E. Deprez, The logistical Nightmare o.f' Sending 57,000 lmmiwam Kid5 Home, 
Bus. WEEK (July 24, 20 1 4  ), http://www.businessweek.com/articles/20 1 4-07-24/deporting-57-
000-immigrant-kids-will-be-logistics-nightmare, archived at http://penna.cc/J55L-YJ7V. 
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As noted above, the ages and genders of UACs are diversifying, as 
younger children and girl s are increasingly tackling the dangers of the trip to 
the United States. However, the national makeup of the UAC population 
entering this country has stayed somewhat constant over the last six years. 1 76 
The overwhelming majority (over ninety-seven percent) of detained UACs 
was and continues to be from Central America' s "Northern Triangle" (El 
Salvador, Guatemala, and Honduras) and Mexico. 1 77 Some of the reasons for 
the escalation in numbers of arriving youth and the changes in demography 
are known, or can be logical l y  extrapolated from research and conversations 
with the children themselves. 178 
A primary stimulus for the journey reported by these children is the 
widespread violence in their home countries. 179 The genuine and reasonable 
fear engendered by the Central American and Mexican gangs and drug car­
tels is causing children to flee north en masse. 180 It is common gang practice 
to begin harassing children at young ages, demanding money and threaten­
ing violence to the children and their families should they fail to pay. More 
disturbingly, the gangs and cartels begin recruiting children, particularly 
boys, for membership when they are still adolescents. 18 1 Given the staunch 
"you're either with us or against us" gang mentality, children are threatened, 
beaten, tortured, and sometimes even killed as a result of resisting 
recruitment. 182 
Law enforcement agencies in these countries cannot or will not protect 
the general population from the organized criminal groups. The police are 
often corrupt, accepting monetary or other bribes in exchange for lack of 
enforcement, and alternatively may even be the perpetrators of violence 
themselves, accusing innocent youth of gang involvement and beating them, 
or worse, as punishment. 1 83 The gangs and cartel s  may also pursue young 
girls for membership, but more frequently they target them for sexual ex­
ploitation or simply as victims of random violence. 184 Not unlike the resistant 
176 Unaccompanied Children (Age 0-17), supra note 6; VERA FLOW REPORT, supra note 
1 03; see also Southwest Border Unaccompanied Alien Children, supra note I .  
177 About Unaccompanied Children's Services, supra note 1 1 3 .  
1 78 U.N. HtGH CoMM'R FOR REr:UGEES, CHILDREN ON THE RuN: UNACCOMPANIED CHIL­
DREN LEAVING CENTRAL AMERICA AND MEXICO AND THE NEED FOR INTERNATIONAL PROTEC­
TION 6 (201 4) [hereinafter CHILDREN ON THE RuN]. 
1 19 Id. 
lso Id. 
1 8 1  Michael Daly, The Deported L.A. Ganxs Behind this Border Kid Crisis, THE DAILY 
BEAST (July 1 1 , 2014), http://www.thedailybeast.com/articles/20 1 4/07/J l /the-deported-1-a­
gangs-behind-this-border-kid-crisis.html, archived at http://perrna.cc/W4SE-2KBM (re­
marking on the nickname "The Children's Anny" given to the 1 8th Street Gang or MS- 1 8  
"because of its predilection for recruiting . . .  kids still in elementary school"). 
1 82 /d. 
ix3 Frances Robles, Fleeing Gangs, Children Head to U.S. Border, N.Y. TIMES, July 9, 
20 1 4, http://www.nytimes.com/20 1 4/07 /I 0/world/americas/tleei ng-gangs-children-head-to-us­
border.html, archived at http://penna.cc/6EP6-KWS3; Alexander Main, The Central American 
Child Refugee Crisis: Made in U.S.A. ,  DISSENT MAn. (July 30, 20 1 4), http://www.dissentma­
gazine.org/online_articles/the-central-american-chi ld-refugee-crisis-made-in-u-s-a, archived at 
http://perrna.cc/6445-N6 V7. 
1 84 Id. 
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boys, girls' refusals to acquiesce to gang demands also trigger violence, usu­
ally of a sexual nature . 1 85 
Organized criminal violence and other external dangers are not the only 
physical threats children of this region face. Twenty-one percent of the chil­
dren interviewed by UNHCR reported running away from abuse and mis­
treatment committed in their own homes, by their parents or primary 
caregivers. 186 Surrounded by violence, these children truly have no place left 
to turn. 
Although fli ght from violence is probably the most publicized motivat­
ing factor, it is by no means the only impetus. The recent UNHCR report 
echoes the message from prior studies on the subject, stating that children ' s  
motivations for leaving home are multi-faceted and complex. The reports 
indicate that family reunification, poverty, and the hope of improved eco­
nomic opportunity join rampant violence as some of the pri mary incentives 
prompting the youth to leave the Northern Triangle. 187 Over twenty-five per­
cent of the children included in the UNHCR report cited deprivation as a 
major motivation for leaving home. 188 
The Council on Hemispheric Affairs and others suggest that U.S. poli­
cies, unrel ated to immigration, are the true root causes of the widespread 
poverty i n  Central America that has in part prompted children to flee the 
region. 189 They argue that the U.S .-Central American Free Trade Agreement 
devastated the Central American economies when it gave near free reign to 
American agriculture corporations. 190 They also cite the United States' lack 
of support of struggling Central American governments as a cause of the 
breakdown in those countries' economies. 19 1  Still, comparing Nicaragua, a 
similarly poverty-stricken country, but one lacking in the gang culture or 
violent crime rate, to Guatemala, Honduras, and El Salvador, it is clear that 
poverty alone is not driving these children. 192 Statistics show that between 
2008 and 20 1 2  immigration authorities never apprehended more than forty­
five children of Nicaraguan citizenship each year, while i n  that same span 
authorities apprehended well over one thousand chi ldren from similarly­
sized El Salvador each year, including over three thousand in 2012. m 
ix� Id. 1 86 CHILDREN ON THE RuN, supra note 1 78, at 6. 11t7 Id. ; JoNES & PonKuL, supra note 50, at 4; CENTRO INTERNACIONAL PARA 1.os DER­
ECHos HUM/\NOS DE 1.os MtGR/\NTES, FoRCED DISPLACEMENT AND PROTECnON NEEDS PRO­
DUCED llY NEW FORMS OF VIOLENCE AND CRIMINALITY IN CENTRAL AMERICA (20 1 2), 
available at http://www.nanseninitiative.org/sites/default/files/UN HCR %20Research%20Pa 
per%20May%2020 1 2.pdf, archived at http://perma.ccnRND-ZRK8. 
i xx CHILDREN ON THE RuN, supra note 1 78, at 7.  1 89 Hector Perla, Central American Child Immigrants, COUNCIL OF HEMISPHERIC AFr.AIRS 
(July 8, 20 1 4  ), http://www.coha.org/central-american-child-immigrants/, archived at http://per 
ma.cc/4BRZ-ECWN. l <XJ Id. 1 9 1  Id. in Robles, supra note 1 83, at 2. 
193 Perla, supra note 189; Juvenile and Adult Apprehensions - Fiscal Year 2012 (Oct. 
/st-Sept. 30th), in U.S. BORDRR PATROL FISCAL YEAR 20 1 2  STATISTICS, supra note 6. 
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Irrespective of the heightened violence in Central America, some rise in 
the number of unaccompanied adolescents from that region is not surprising. 
During the first eleven years of the twenty-first century, the population of 
Central Americans in the United States grew by more than fifty percent. 194 
This represented the largest increase, by percentage, of foreign-born re­
sidents from any region of the world. 195 In 20 1 1 ,  the median age of U.S.  
residents of Central American and Mexican descent was lower (thirty-eight 
years old for each) than those of foreign-born individuals from any other 
region. 196 Many of the Central American migrants in the early 2000' s were 
likely young parents coming to this country hoping to better provide for their 
children. Around ten years later, these parents are naturally eager to reunite 
with their children .  
Because immigration courts are backlogged to a new extreme ( a  phe­
nomenon not solely caused by the increase in arriving UACs), many UACs 
who entered years ago are still waiting for their removal proceedings to be 
resolved. 197 This dilatory effect created the illusion that UACs were released 
from detention with permits to live in the United States. Smugglers capital­
ized on this misperception by spreading rumors of an American amnesty for 
UACs. 198 This misinformation may have caused those parents to send for 
their children and to encourage the children to seek out and surrender to law 
enforcement once they reached U.S.  soil. 199 
A common public misapprehension is that recent changes in immigra­
tion enforcement policies have caused or at least significantly contributed to 
the current influx. Some critics of the Obama administration point to the 
presidential executive action taken on June 1 5 , 20 1 2  (creating the DACA 
program),200 as incentivizing unauthorized immigrant parents living in the 
United States to send for their children.20 1 These same critics cite the June 
20 1 3  Senate passage of S. 744, a "comprehensive immigration reform" bill, 
as a stimulus for the "surge." The bill included a version of the DREAM 
Act, which sets forth a process by which DACA recipients and other eligible 
youth could gain legal immigration status. 202 
1 94 SETH MOTnL & EILEEN PATTEN, Table 4: Change in the Foreign-Born Population by 
Region of Birth, 2000 and 201 I, in STATISTICAL PORTRAIT or< FoREIUN-BORN POPULATION JN 
THE UNITED STATES, 201 1 (20 1 3), available at http://www.pewhispanic.org/20 13/0 l /29/statis­
tical-portrai t-of-the-foreign-bom-population-in-the-united-states-20 1 1/#4 ,  archived at http:// 
perma.cc/6B7R-CPWS. 
195 fd. 
1 96 SETH MOTEL & EILEEN PATTEN, Table 10: Median A!,'e in Years by Sex and Region of 
Birth: 2011 ,  in STATISTICAL PORTRAIT OF FoRmGN-BORN POPULATION IN THE UNITED STATES, 
20 1 1 , supra note 1 94. 
197 Forty-one percent of all released UAC cases filed since 2005 remain pending as of 
November 1 9, 201 4 .  See TRAC IMMIGRATION, supra note 1 1 1 . 
198 Castillo & Sherman, supra note 1 1 . 
199 Id. 
20l1 Memorandum from Janet Napolitano, supra note 1 28 .  
20 1 CHILDREN IN DANGER, supra note 105, at 3. 
202 S. 744, l 1 3th Cong. (20 1 3). S. 744 was never passed by the House and thus never 
became law. 
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Statistics demonstrate that the "influx" cannot be due solely to these 
government actions, particularly administrative actions that do not convey 
legal status, are easily reversed by subsequent Presidential administrations, 
and are unlikely to result in actual reform. A pattern of steadily increasing 
numbers of UACs entering the country was already firmly established by a 
one hundred and forty-five percent upsurge in arrivals of UACs between 
2008 and 2009 (from 8,04 1  to 1 9,668).203 It was in 20 1 1 or 20 1 2  that the 
word "influx" was first used to describe the UAC situation. And the next 
significant rise i n  numbers was reported in fiscal year 20 1 2  when CBP ap­
prehended 24,48 1 UACs.204 DACA could not have been the primary cause of 
the 20 1 2  "surge" because CBP' s fiscal year spans October of the previous 
calendar year until September of the reported year, while the DACA Pro­
gram was announced on June 1 5 ,  20 1 2  and was not operational until August 
15 ,  20 1 2, nearly the end of the fiscal year.205 Furthermore, children who 
entered and continue to enter during this time are not now, nor will they ever 
be, eligible for the benefits bestowed by the DACA Program or those con­
templated by S. 744 because these programs require applicants to show that 
they entered the United States before June 1 5, 2007 and December 3 1 ,  20 1 1 ,  
respectively. 206 
Further evidence that contravenes the claim that U.S.  immigration re­
form is  driving the surge can be found in the numbers of asylum seekers in 
other, less violent Central American countries. Between 2008 and 20 1 3, the 
same years during which the U.S.  had received increased quantities of immi­
grants fleeing their Northern Triangle homes, the number of asylum applica­
tions in more stable Central American countries from citizens of Northern 
Triangle states increased by an astonishing 7 1 2  percent.207 This figure dem­
onstrates that rather than running toward the United States, these individuals 
are running away from their home countries. 
Interviews with individual children did show that some of their parents 
became aware that the requirements for sponsorship had been loosened in 
order to accommodate the great number of children overwhelming the sys­
tem. 208 Given that this loosening of demands shortens the children ' s  stay in 
detention, parents are perhaps more willing to send or send for their chil-
20� Unaccompanied Children (Age 0- 1 7), supra note 6. 
204 Id. 
205 Tom K. Wong, Statistical Analysis Shows that Violence, Not Deferred Action, is Behind 
the Surl{e of Unaccompanied Children Crossing the Border, CTR. f'OR AM. PROOREss (July 8, 
20 14 ), http://www.americanprogress.org/issues/immigration/news/20 14/07 /08/93370/statisti· 
cal-analysis-shows-that-violence-not-deferred-action-is-behind-the-surge-of-unaccompanied­
children·crossing-the-border/, archived at http://perma.cc/J6F9-SR9P. 
21"' Memorandum from Janet Napolitano, supra note 1 28; S. 744, § 245B(b)(2). Under the 
newly expanded DACA Program, individuals who entered the United States after June 1 5, 
2007 but before January l ,  201 0 are also eligible for the benefit. However, this program was 
announced by President Obama on November 20, 2014, and thus could not have played any 
role in the increased arrivals of unaccompanied minors during the summer of 20 14. 
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208 CHILDREN I N  DANGER, supra note 105,  at 6. 
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dren, and at increasingly younger ages. Still, this belief alone could not have 
caused an "influx" of this magnitude. 
Although the limited research conducted thus far has significantly in­
formed advocates, researchers, and scholars about the complex and varied 
motivations of the arriving UACs, more knowledge is necessary to effec­
tively address the problem. The U.S. government should employ diverse tac­
tics, including integrating various efforts to stem the flow of children from 
the source nations. In a letter to Speaker of the House John Boehner, Presi­
dent Obama delineated some of these efforts, including launching media 
campaigns in the sending countries designed to deter children from embark­
ing on the journey north, as well as assisting those governments in control­
ling both their citizens and their borders.209 
Other organizations have called for aid to the Northern Triangle and 
Mexico to improve their child welfare programs and to provide children with 
the option to find at home the same kind of opportunity they seek in the 
United States.2'° Still, none of these proposals provides a quick fix to the 
crisis at hand, and the children continue to arrive. For the children who are 
here now or are already on the way, there must be a system in place both for 
processing and caring for the children while in custody, and also for provid­
ing them with the immigration relief they need here in the United States in 
order to prevent their return to perilous situations. 
V. CUSTODY DECIS IONS 
A. Initial Custody Decision - Apprehension: Do you stay or do you go ? 
The first custody decision made for unaccompanied children appre­
hended in the United States occurs almost immediately when they encounter 
CBP or ICE, and is primarily based on the child' s nationality. As discussed 
above, a vast majority of the tens of thousands of children from Mexico, and 
the few children arriving from Canada, are swiftly repatriated to their re­
spective countries. Only children who affirmatively request a hearing before 
a judge and those who indicate fear of return based on serious threats or 
trafficking victimization are allowed (or compelled) to stay in the country in 
federal custody. Non-Canadian OTMs, on the other hand, are automatically 
transferred to ICE holding facilities to await their next placements, regard­
less of their wishes and individual circumstances. 
There is little publicly available guidance regarding the procedure for 
interviewing the children from contiguous nations and subsequently making 
determinations regarding the severity of their fears, their levels of credibil-
209 Letter from President Barack Obama to John Boehner, Speaker of the House of Repre­
sentatives (July 8, 2014), available at http://www.whitehouse.gov/sites/default/fi les/omb/as­
sets/budget_amendments/emergency-su pplemen tal-req ues t-to-congress-0708201 4. pdf, 
archived at http://penna.cc/AB99-94SM. 
210 CHILDREN rN DANGER, supra note 1 05, at 8 .  
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ity, and their mental capacities. The DHS officers who perform the inter­
views and make these decisions are not child welfare specialists, trained to 
deal with chil dren and to identify what actions may be in their best inter­
ests.2 1 1  Rather, they are CBP and ICE officers, trained first and foremost to 
be enforcers and to protect this country's  borders and interior against unlaw­
ful entries and the presence of unauthorized immigrants. It is wholly im­
proper for such indi viduals to be evaluating these children and deciding 
whether certain UACs may enter federal custody and potentially be granted 
permanent protection by the U.S.  government or whether they will be forced 
to return to their home countries to face serious threats, violence, or even 
death. 
Interviewing chi ldren is not a simple endeavor. At these ages, children 's 
minds have not yet fuJJy developed, and therefore their perspectives, priori­
ties, and goals are often quite d ifferent from those of adults.2 12 The govern­
ment cannot ignore these differences. Repatriation interviews should be 
conducted by individuals educated in adolescent development and trained to 
solicit the information needed to make this initial custodial decision. Moving 
beyond simple communication, it is imperative to understand children ' s  
motivations and goals, as well a s  how those goals may affect the manner i n  
which they respond t o  questions .  
The addition of the fear interview mandated by the TVPRA i s  an im­
portant step toward increasing protections for this vulnerable population; 
however, it does not constitute complete protection and is far from failsafe. 
This procedure is particularly troubling in light of the fact that Mexican 
youth are susceptible to a danger unique from those faced by the OTMs. 
According to the UNHCR study .. Children on the Run," a new trend has 
emerged with respect to Mexican adolescents, who are i ncreasingly becom­
ing involved in the human smuggling trade.2 1 3  Out of a group of one hundred 
and two Mexican children apprehended by immigration officials, thirty-nine 
(about thirty-eight percent) reported that they were recruited into the human 
smuggling trade.2 14 
Chil dren are highly attractive to the smugglers, not only because they 
are smaller and often less risk averse than adults, but also because of the 
distinct treatment Mexican children receive from the U.S .  government.215 
They are likely to be immediately returned to Mexico, rather than being 
detained, allowing them to expeditiously reconvene with the smugglers and 
begin the process aJI over agai n .  Some children join the trade wil lingly, 
knowing they can make more money smuggling than doing virtually any 
other work available to them, while others are coerced or forced into partici-
21 1 See, e.x., CAVENDISH & CoRTAZAR, supra note 53, at 7. 
212 Ellmann et al., Interviewing and Counseling Atypical Clients, in LAWYERS AND Cu. 
rwrs: CRITICAL ISSUES IN INTERVIEWING AND COUNSEUNG (20 1 0). 
21 '  CHILDREN ON THE RuN, supra note 1 78, at 38. 
214 Id. 
215 ld. 
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pation.216 This group of children, therefore, may not want or feel able to 
leave their smuggling jobs. They may become financially dependent on the 
work or face threats of extreme consequences should they attempt to quit or 
escape.217 Like child victims of human trafficking, children recruited as 
smugglers may be coached or otherwise motivated to respond to CBP' s 
questioning in a way intended to evade detention and allow them to return to 
work as quickly as possible. 
Again, there is no publicly available policy to consult, but apparently 
the decision to repatriate or detain a child is one made by a CBP officer who 
conducts one i nterview with the child, often in the open area of a holding 
facility for all other officers and detainees to hear.218 Troublingly, no formal 
or informal review process exists for these hasty decisions. Continuing in 
accordance with current standards, untrained CBP and ICE officers are su­
perficially questioning these children in order to arrive at potentially life or 
death decisions. DHS must take measures to develop the most effective 
method of interviewing this population (for example, determining which 
questions are asked, and how) and to find the appropriate people to complete 
the task. Just as users recognized that making determinations of abuse, 
neglect, and abandonment was a task best left to the experts in the state 
juvenile courts, the government should assign such important and nuanced 
determinations to specialists with experience interviewing children and in­
teracting with trauma victims. 
B. Second Custody Decision - Internal ORR Placement 
Once enforcement officials identify children as UACs, CBP and/or ICE 
begin the transfer of their care to ORR. The DHS officers must contact ORR 
to initiate the transfer by submitting an Initial Placement Referral Form, 
which is intended to occur within one hour of apprehension.219 The arresting 
agency must then maintain the children in their custody until beds become 
available in the ORR shelter facilities. As stated above, according to the 
Flores Agreement and TVPRA, this transfer must occur within seventy-two 
hours of apprehension. However, even before the recent increase, children 
complained of spending several days, sometimes over a week, in holding 
cells awaiting transfer. 220 There the children sit, like criminals. They lack 
access to any services, let alone specialized legal and social services. Most 
notably for the children, these facilities are extremely cold and the guards 
often do not give them blankets to stay warm.221 The minors have nicknamed 
2 1 6  Id. 
217 Id. at 39. 
218 See, e.g., CAVENDISH & CoRTAZAR, supra note 53, at 6. 
219 UTEP UAC PROJECT, supra note 1 0, at 9.  
220 Administrative Complaint, supra note 49, at 2 (reporting that seventy percent of the 
chi ldren interviewed were held beyond the mandated maximum seventy-two hours in CBP 
custody). 
221 Id. 
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these sites "las hieleras," Spanish for "the freezers," and they have become 
emblematic of the challenging j ourney into the United States.222 
In addition to the cold the chi ldren must endure, they report being fed 
less than three times a day and denied reasonable access to drinking water 
and necessary medical attention.223 The government officials working the 
stations may not speak Spanish, and some shout orders at the children i n  
English, frightening and confusing them. A significant proportion o f  chil­
dren reported being threatened with death, beaten, and sexually assaulted by 
CBP agents. 224 The lengths of confinement, inhumane treatment, and unsani­
tary conditions are of grave concern, but are beyond the scope of this article. 
Although the language from the Flores Agreement, l ater repeated in the 
TVPRA, specifies that children should be held in the least restrictive setting 
appropriate for their particular needs, ORR has been unable to comply due to 
recent capacity issues. Even before the system was at its threshold, compli­
ance was difficult because ORR lacked intell igence about the children nec­
essary to make placement assignments. ORR relies on information from the 
Initial Placement Referral Form provided by CBP/ICE to make its shelter 
placement decisions. 225 The only information included on the Form that is at 
all instructive is whether the child has a health concern or a criminal history. 
Therefore, chil dren with juvenile records,  obvious gang-affiliations, and 
demonstrated violent tendencies are isolated from the larger group, as are 
children with special needs, pregnant and parenting girls, "tender-aged" 
children, and sometimes sibling groups. However, such specialized place­
ment has been unavailable during the last several years due to the rapid 
turnover of chi ldren in ORR care.226 
CBP and ICE are responsible for faci litating these shelter placements in 
conjunction with ORR, but unlike certai n ORR staff, neither CBP nor ICE 
staff have specialized training in child welfare or juvenile justice. Yet, they 
are tasked with evaluating children for these "specialized needs," as well as 
the unspecified characteristics that are i ntended to dictate placement deci­
sions. Furthermore, the DHS officials are charged with communicating these 
observations to ORR. If internal guidance exists to assist these agencies with 
the placement process, it  is not publicly available. According to the UTEP 
UAC Project, CBP and ICE make referrals to ORR via email, but ORR does 
222 Id. at 7. 22·' No MoRr: DEATHS, A CuLTURF. OF CRUELTY: AsusE AND IMPUNITY IN SHORT-TERM 
U.S. Borrnrn PATROL CusTODY 5 (20 1 1 ), available at http://www.nomoredeathsvolunteers 
.org/Print%20Resources/ Abuse%20Doc%20Reports/Culture%20of%20Cruelty/Cultureof­
CrueltyFi nal.pdf, archived at http://perma.cc/X3DT-UMTP; see also FLORENCE IMMl(iRANT & 
REf'UCiEE RIGHTS PROJECT, SEEKING PROTECTION, ENDURING PROSECUTION: THE TREATMENT 
AND ADUSE OP UNACCOMPANIED UNDOCUMENTED CHILDREN IN SHORT-TERM IMMICiRATION 
DETENTION 1 3  (2009), available at http://www.firrp.org/media/BPAbuseReport.pdf, archived 
at http://perma.cc/HF7H-Z5GV. 224 Administrative Complaint, supra note 49, at 2 ("[A]pproximately one in four chi ldren 
. . .  reported some form of physical abuse . . . .  More than half . . .  reported various forms of 
verbal abuse, including racially- and sexually-charged comments and death threats."). 
m UTEP UAC PRorncr, supra note JO, at 9- 1 0. 226 This is based on the author's personal experience and observation. 
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not always return the communication even after the placements are com­
pleted, which wastes valuable resources and can result in children remaining 
in holding cells unnecessarily. 227 
Notably, during the "influx," even the little guidance that exi sted to 
inform placement was necessarily ignored in favor of simply finding any 
bed, anywhere in the country.228 Existing shelters have begun adding beds 
and hiring additional staff, while new shelters are being established through­
out the country.229 However, these developments alone cannot maintain pace 
with the number of children who are coming to America in need of 
protection. 
Although the practice is not memorialized by any law or policy, chil­
dren from certain countries also tend to be sent to selected shelter locations, 
ostensibly depending on the language skills available among staff or a higher 
density of detained nationals from the same countries. For example, in the 
past when many arriving children were from India, they were sent to San 
Diego, where they could benefit from Urdu, Punjabi, and Hindi speaking 
staff, and where they could communicate and relate to their Indian peers.230 
While it is certainly preferable that the UACs are made as comfortable 
as possible while in federal detention by being placed in centers with chil­
dren and staff who speak their languages or with whom they share other 
characteristics, there are at least two other important considerations that are 
largely ignored during these placement decisions. In current practice, ORR 
sends kids out to shelters with complete disregard for the children' s  potential 
legal cases, as well as their intended final destinations. 
The latter practice wastes government and taxpayer resources and im­
poses burdensome expenses on the children' s  future sponsors. However, the 
impact can reach well beyond the cost of plane tickets. Children are trans­
ported at the government's expense from whichever ICE stations are nearest 
their places of apprehension to the first shelters with spaces available for 
them.23 1 In certain circumstances, ORR may simply place a child in a van 
from McAllen to Houston, but in others, it may send a child on a chartered 
flight from southern Arizona all the way to a shelter in New York. Once 
children are settled in a shelter, the shelter staff works with the children to 
locate and connect with potential sponsors. 
In addition to undergoing background checks and submitting other per­
sonal information to the shelter (effectively ORR), discussed in more detail 
below, certain potential sponsors must prove that they can financially sup­
port the children upon release from detention.232 Part of that demonstration 
of financial stabi lity includes the ability to purchase plane tickets, one for the 
227 This is based on the author's personal experience and observation. 228 UTEP UAC PROJECT, supra note I O, at l 3 .  
229 This is based on the author's personal experience and observation. 230 This is based on the author' s personal experience and observation. 
231 UTEP UAC PROJEC..'T, supra note IO, at 20, 23. 
232 Div. of Children's Servs., Office of Refugee Resettlement, Family Reunification Appli­
cation (revised April 30, 20 1 2), available at http://www.acf.hhs.gov/programs/orr/resource/un­
accompanied-childrens-services, archived at http://perma.cc/4W9E-688L. 
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sponsored child and one for the accompanying government official or shelter 
staff member, from the shelter site to the sponsor's home. 
The ability to support a child over time and the ability to, at a moment's 
notice, purchase two expensive plane tickets do not necessarily coincide. 
Many sponsors must work to save money in order to afford the plane tickets 
necessary to trigger children' s  release from the shelters. The time required to 
save this money is time during which a shelter bed remains occupied and 
another child sits in una hielera, eagerly awaiting a transfer. 
Of course, even under the best of circumstances, it would be logistically 
impossible to place all chi ldren in shelters located near their sponsors. How­
ever, if ORR were to take the children' s  ultimate destinations into considera­
tion to the extent practicable, it could not only redirect some of the limited 
funds earmarked for the care of U A Cs (perhaps toward the purchase of blan­
kets for the chi ldren in the holding cells  or training of enforcement staff in 
child-conscious tactics), but also many of the delays caused by the inability 
to immediately afford plane tickets would be obviated, and the children 
would naturally move more quickly through the shelters. 
The time required for sponsors to save money certai nly  affects the chi l­
dren waiting to get into the shelter system, but it  can also affect the children 
waiting to get out. Because some legal relief is  only available to chi ldren 
under the age of eighteen, for some individuals time is of the essence. De­
pending upon the jurisdiction in which the shelter is located, the abil ity to 
pursue legal relief may be limited while the children remain in detention. As 
discussed above, eligibi lity for SUS requires a state court to take jurisdiction 
over the child applicant. In certai n locations, such as the Chicago shelters, 
which col lecti vely can house wel l over four hundred UACs at a time, the 
local courts have refused to take j urisdiction over any chi l d  who remains in 
federal custody.  The state courts argue that only federal courts have jurisdic­
tion over the chi ldren, who are federal detainees. Thus, as the days drag on 
while these children ' s  sponsors save money, the possibility of gaining pro­
tection from the U.S.  government via immigration relief disappears. 
This discussion begins to bri ng out the other important factor ORR fails 
to consider in determining the shelter placements: children 's potential legal 
relief. The shel ter assignments can mean the difference between being able 
to gain legal status in this country and ultimately being removable. For some 
the assignment also means the d ifference between life and death. These ex­
treme consequences are arguably much more important than speaking the 
same language as a handful of staff members or other kids. As the system 
currently exists, chi ldren are not evaluated for potential legal relief until they 
reach the shelters (with the exception of the alarmingly shallow fear of re­
turn interviews conducted with Mexican and Canadian chi ldren). It is true 
that there are insufficient resources in place now to allow the performance of 
complete legal evaluations before the shelter assignments are made; how­
ever, the most crucial factor in determining relief for many is immediately 
determined as a matter of course by CBP or ICE for all children: age. 
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Without requiring that every child undergo a ful l  legal screening before 
shelter placement, DHS could i mprove many children 's outcomes by simply 
identifying the older children (seventeen years and above) and separating 
them out for more in-depth questioning. The responses to a few simple ques­
tions would allow ORR to direct certain children to the shelters that offer 
them the greatest chances of gaining the protection they deserve. 
In addition to adding more spots for UACs, ORR loosened the require­
ments for releasing children to sponsors in order to allow them to cycle 
through the shelters more quickly.233 Already struggling to keep up with the 
provision of services for children at the old rate of circulation, legal service 
providers have had to kick their efforts i nto overdrive to try to satisfy their 
contracts with Vera and ORR, which require that each child receive a KYR 
Presentation and a legal screening within fourteen days and thirty days of 
entry into the shelter, respectively.234 Without additional funding from ORR, 
these contractors cannot possibly serve every child. Further, with a majority 
of the chi ldren passing through the shelter sites so quickly, even weekly 
visits cannot guarantee that service providers will  meet each child. Given 
that the number of UACs entering the country is not decreasing or even 
stabilizing, ORR and its contractors will continue to operate in tri age mode. 
C. Final Custody Decision - Release from Custody 
The third and final placement decision left to ORR is the u ltimate re­
lease decision made for each child. Chi ldren leave shelters in one of four 
ways: age-out, release to sponsors, release to federal foster care, or 
repatriation. 
When children tum eighteen while in custody they "age-out" of the 
juvenile shelters. Depending upon ICE's practice in each jurisdiction, these 
eighteen-year-old individuals are either transferred to adu lt detention or are 
released on their own recognizance. In neither i nstance does ORR or any 
government agency mandate continued care or provision of legal services. 
Certain legal service providers may continue to represent the newly aged-out 
youth, but they do so voluntarily and without any additional support or fund­
ing from the government. 
The release of a child who remains a minor for the duration of detention 
depends upon that child 's  reunification and i mmigration relief options. When 
ORR assumes custody of a child, one of the first inquiries i s  whether that 
child has any willing sponsor available in the United States. Reunification is  
addressed before immigrati on relief is investigated because release to spon­
sors can occur regardless of eligibility for relief. 
Although the Flores Agreement delineates a hierarchy of acceptable 
sponsors, virtually anyone can sponsor a UAC.235 Prior to the current 
2�3 CHtLDREN IN DANGER, supra note 1 05,  at 6. 
234 0FFlCE OF REFUGEE RESETTLEMENT, supra note 34. 
235 Flores Agreement, supra note 3, at JO. 
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"surge," release occurred only after the prospective sponsors had proven 
their relationships to the chi ldren (using birth certificates or affidavits from 
parents/guardians), undergone fingerprinting for criminal background 
checks, submitted pay stubs to prove they could sustain the children, and 
paid for plane tickets, both for the children and escorts, from the detention 
site to the sponsors' locations. 
In an effort to expedite the movement of children through detention 
during the "crisis," ORR substantially lowered the bar with respect to 
screening potential sponsors.236 Confronting the increased number of UACs 
moving through federal custody in 20 1 3, ORR discontinued the practice of 
fingerprinting certain potential sponsors.237 ORR also withdrew the require­
ment that parent-sponsors submit proof of earnings to demonstrate they 
could afford to feed their children.238 Because such information is not availa­
ble, it is unclear whether any o f  the other safeguards in place to protect 
children from potentially predatory or otherwise unfit sponsors were or con­
tinue to be disregarded in the interests of faster processing. If ORR' s goal 
was to promote faster turnover in the shelters, it was successful. As men­
tioned above, between 2011 and 2014, the average number of days UACs 
spent in detention decreased from seventy-two to fewer than thirty-five.239 
This relaxing of protections is worrisome for several reasons. First, and 
most obviously, it is dangerous to release children to adults whose criminal 
backgrounds have not been appropriately vetted. Considering the large num­
ber of children who report fleeing violence perpetrated by their caregivers 
(twenty-one percent of the children interviewed by the United Nations High 
Commissioner on Refugees (UNHCR)),240 the potential risk of sending them 
back into dangerous living situations and re-traumatizing them is high. An­
other real concern with performing so little investigation of sponsors is that 
children who were trafficked to the United States may end up back in the 
custody of their traffickers. Recently, recognizing these and other concerns, 
ORR rein stated at least the fingerprinting requirement.241 
In arranging the release of a child who has no connections in the United 
States or for whom family reunification fails, ORR caseworkers must next 
consider whether the child is eligible for legal relief. If the child has no relief 
eligibility and no viable sponsor available in the United States, that child 's 
only option is repatriation. Most children in this situation request the immi­
gration judge grant them voluntary departure. 
Unlike for adults or chi ldren outside of ORR care, if children are 
granted voluntary departure while still in federal custody, the U.S. govern­
ment pays for them (and a safeguard) to return to their home countries, 
where they must be reunited with guardians or placed into some pre-identi-
2J6 CHILDREN IN DAN<1ER, supra note 1 05, at 6. 
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tied entity 's  care.242 ORR works with the consulates from the home countries 
to secure travel documents for the children and to coordinate repatriation 
efforts.w Should the children express fear of persecution upon return, de­
spite their requests for voluntary departure, immigration j udges generally 
delve further into that fear to ensure that the children have no viable asylum 
claims and that they will be safe upon repatriation.244 Unlike being removed, 
when one accepts voluntary departure, there is no subsequent ban on reen­
try .245 Should the children find a way to procure valid visas to return to the 
United States, they would be permitted to do so at any point.246 However, 
after accepting voluntary departure, i f  a child returns unlawfully and is again 
apprehended, that child is statutorily ineligible for a second grant of volun­
tary departure and will most likely be formally removed.247 
Children screened as eligible for some immigration benefit also have 
two possible release outcomes: family reunification (discussed above) or 
placement in long-term foster care. Transfers from shelters to L TFC occur 
only if the children have no viable sponsors present in the United States. 
There are limited foster care beds available for immigrant youth.248 Although 
the number of beds is increasing as the children continue to come to the 
country, children may still wait many months for a L TFC bed to open up. 
Availability is not the only issue preventing placement in L TFC; the 
foster care agencies that offer the beds have their own requirements for ac­
cepting youth into their programs.249 The foster care providers may only ac­
cept youth up to a certain age, resulting in some children aging-out of 
eligibility for foster care as they await placement. Because these beds are 
subject to federal funding l imitations, foster care providers are forced to 
limit their acceptance to children who will  viably gain legal status before 
reaching the age of eighteen. If the children age-out prior to obtaining relief, 
the government will  no longer provide monetary support for them, leaving 
the foster care agencies with the choice of absorbing the cost of maintaining 
the children or turning them out on the street. Therefore, many foster care 
providers will not accept children over seventeen years old into their pro­
grams for fear that they will  age-out before gaining relief and therefore lose 
their funding. Those UACs lucky enough to secure a spot in long-term foster 
care are practically guaranteed to have representation upon release as most 
foster care providers will not accept children into their programs without 
first securing counse1 .2so 
Relief-eligible children released to sponsors are more or less on their 
own in acquiring legal representation. Ideally, before children leave the de-
242 OFFICE OF REFUGEE RESE"ITLEMENT, supra note 34. 
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tention center, legal service providers apprise them of the form or forms of 
relief for which they are eligible. Addi tionally, legal service providers from 
the sending jurisdiction are charged with making referrals to other organiza­
tions in the receiving jurisdictions.25 1 However, referrals are not always suc­
cessful and fifty-seven percent of released UACs appear in immigration 
proceedings without representation.252 
Via the Vera Institute, ORR indirectly funds only one provider of direct 
representation for UACs who are released to sponsors-Kids In Need of 
Defense ("KIND"). In response to the growing number of UACs entering 
the country, KIND became operational in 2008 with offices in seven major 
U.S . cities.251 Almost immediately upon its foundation, in December 2008, 
KIND contracted with Vera to provide legal services to released UACs.254 
Despite the enormous demand for representation given the increased num­
bers of arriving kids, KIND has only been able to expand to eight offices 
(the newest office opened in Seattle in 20 1 3), as its ORR funding has re­
mained static since KIND's first contract.255 ORR has received increased re­
sources from the federal government, but opted to use i t  for in-detention 
services, rather than post-release services. By focusing on providing solely 
KYRs and legal screenings so that bureaucratic boxes can be checked, while 
neglecting to actual ly help children gain protection via i mmigration status, 
ORR is continuing the trend of ignoring the substance in favor of procedure. 
VJ. LOOKING FORWARD: SHORTCOMINGS IN PROPOSED LEGISLATION 
AND POLICY RESPONSES 
A. Proposed Legislative Measures 
Both prior and in response to the 20 1 4  frenzy over arriving UACs, 
lawmakers from both major political parties proposed legislation to tackle 
the unaccompanied immigrant child problem. Unfortunately, none of the 
proposed measures appropriately or adequately address the needs of the 
UACs or the concerns of this nation. 
On July 8, 20 1 3, Representative Roybal-Allard (D-Cal. )  introduced 
H.R. 2624 with the stated purpose "[t]o provide for enhanced protections 
for vulnerable unaccompanied alien children . . . .  "256 This bill would re­
quire, among other things, that HHS provide trained chi ld welfare profes-
251 This is based on the author' s personal experience and observation. 252 TRAC IMMIGRATION, supra note 1 1 1 . . 
m Towns and Cities We Support, Kms IN NEED or DEf'ENSE, http://www.supportkmd.o�g/ 
en/get-involved/towns-a-cities-we-support, archived at http://perma.cc/H8EW-4UJX (last �1s­
ited Feb. 23, 201 5). KIND has offices in Baltimore, Boston, Houston, Newark, New York City, 
Los Angeles, Seattle, and Washington D.C. 
2·� Interview with Elizabeth Dallam, Nat'l Legal Servs. Dir., Kids in Need of Defense 
(July 15, 20 14). 
255 Id. This is in contrast to legal service providers for detained UACs, whose funding, at 
least over the last year or so, has been dramatically increased. 
. 
. 256 H.R.  2624, I 1 3th Cong. (20 1 3) (referred to committee, committee report pending). 
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sionals to assist CBP agents in the interviewing and decision-making process 
at seven of the stations most highly trafficked by UACs.257 The bill would 
also mandate the development of much needed guidelines for the treatment 
of UACs by government officials. 
While these changes would begin to address a primary concern of UAC 
advocates (lack of training in child-sensitivity of i mmigration officials), chil­
dren moving through the remaining ninety-five percent of CBP stations and 
al l ICE locations would still  encounter and be evaluated by untrained and 
unqualified individuals. 258 Furthermore, the bill  only requires the develop­
ment of guidelines for the general treatment of UACs; it does not set forth 
actual standards for interacting with and interviewing the children from con­
tiguous nations.259 The bill does not specify which questions shou ld be asked 
and how, nor does it provide guidance on interpreting the U ACs' answers. 
Even in the event that DHS, ORR, or Congress develops and imple­
ments a policy for appropriately educated and trained professionals to per­
form standardized interviews of these children, the model may not be 
effective because the interviews take place under highly stressful circum­
stances for the children.260 In some instances, no level of training or thought­
ful questioning could reliably uncover sufficient information upon which to 
base such grave decisions. 
In the wake of the government-dubbed "urgent humanitarian situa­
tion," several more legislative initiatives were quickly proposed to stem the 
flow of UACs across the southern border. The three main legi slative propos­
als are largely the same. Senators Jeff Flake (R-Ariz.) and John McCain (R­
Ariz.),261 Senator John Cornyn (R-Tex.) and Representative Henry Cuellar 
(D-Tex.),262 and Representative Jason Chaffetz (R-Utah)263 al l  suggest 
amending the TVPRA to eliminate the distinction in treatment between 
UACs from contiguous nations and all other arriving UACs.264 The legisla­
tive amendments would allow for expedited removal of UACs from all non­
contiguous nations, though clearly they are intended, first and foremost, to 
affect those UACs from E l  Salvador, Guatemala, and Honduras. Instead of 
addressing the due process and human rights concerns previously discussed 
with respect to the current treatment of Mexican UACs, these reforms would 
257 Id. § 2(e). 
258 As of March 29, 2014, there were 1 39 CBP stations located around the U.S. border. 
The i mprovements proposed by this bi ll would immediately address the needs of chi ldren 
passing through only about five percent (seven total) of all CBP stations and wou1d completely 
ignore those children internally  apprehended. Border Patrol Sectors, U.S. CusToMs & BoR­
DER PRorncnoN, http://www.cbp.gov/border-security/along-us-borders/border-patrol-sectors, 
archived at http://perma.cc/X9GP-JCPH (last visited Feb. 23, 20 1 5).  
259 H.R. 2624 § 2(f)(2)(A). 
260 See, e.g., CA vENDISH & CoRTAZAR, supra note 53, at 6. 
261 1 60 CONG. REC. S4354 (daily ed. July 9, 20 1 4) (statement of Sen. Jeff Flake). 
262 HUMANE Act, S. 26 I I, I 1 3th Cong. (20 1 4  ). 
263 Asylum Reform and Border Protection Act of 20 1 4, H.R. 5 1 37, l l 3th Cong. (2014). 
264 S. 261 1 ;  H.R. 5 1 37. 
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only exacerbate the same problems by applying them to tens of thousands 
more children. 
In addition to the above amendment to the TVPRA, the Helping Unac­
companied Minors and Alleviating National Emergency (HUMANE) Act 
proposed by Senator Cornyn and Representative Cuellar would create a 
pathway to permanent residency for UACs that immigration judges could 
grant children when it would not be "manifestly unj ust."265 While this may 
seem like a positive measure, it is  nonsensical and fraught with problems. 
History has demonstrated that such discretionary measures, in practice, do 
not have a dramatic effect. 266 The very individuals who proposed such mea­
sures are also critics of DACA and proposed DREAM Acts. They argue that 
deferred action, with no genuine hope of permanent immigration protection, 
caused the "surge." How do they think that the possibility of permanent 
status will  affect the flow of UACs? Furthermore, why are these children, 
who will  have only just arri ved to the United States, more deserving of pro­
tection than those who have l ived in this country their entire lives? 
H.R. 5 1 37, proposed by Representative Chaffetz, suggests an amend­
ment to the SIJS provisions of the TVPRA that would significantly reduce 
the number of deserving UACs eligible for the protection.267 This proposal 
would dramatically alter the definition of a Special Immigrant Juvenile, stat­
ing that reunification must not be viable with "either of the immigrant's par­
ents" rather than " l  or both of the immigrant's parents[ .]"268 H.R. 5 1 37 
would also remove the procedural safeguards enacted by TVPRA with re­
spect to UAC asy lum applicants.269 UACs would again be subject to the one­
year fi ling dead line and would lose the ability to present their claims first in 
the non-adversarial setting of the Asylum Office.270 Both of these alterations 
clearly contravene the legislative intent behind the passage of the TVPRA in 
2008.27 1 
Most disturbingly, however, H.R. 5 1 37 would redefine "unaccompa­
nied alien child" by including over eighteen-year-old siblings, aunts, uncles, 
grandparents, and cousins as guardians whose presence in the United States 
would render a child "accompanied."272 The Bil l  would also have the effect 
of stripping UACs of that status i f  at any point a parent or one of the above-
2M S. 26 1 1 .  266 Daniel Kowalski, TRAC Updates Prosecutorial Discretion Statistics, LEx1sNEx1s (Jan. 
1 5, 20 1 4, 1 2:09 PM), http://www.lexisnexis.com/Iegalnewsroom/immigrationlb/insidenews/ 
archive/20 1 4/0 I I 1 5/trac-updates-prosecutorial-discretion-stats.aspx, archived at http://perma. 
cc/ZY59-7YBQ. 
267 H.R. 5 1 37. 2t>11 Id. 2m Id. § 1 1 .  270 Id. 
27 1 CrnzENSHll' & IMMIGRATION SERVS. OMBUDSMAN, ENSURING A FAIR AND Er-rr::cnvE 
ASYLUM PROCESS fl>R UNACCOMPANIED CHILDREN (Sept. 20, 201 2), http://www.dhs.gov/sites/ 
default/fi les/publications/cisomb-ensuring-fair-asylum-process-for-uac. pdf, archived at http:// 
perma.cc/DR7S-DJGT. 
272 H.R. 5 1 37. 
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mentioned "guardians" were di scovered inside the country.273 Such a change 
would only disincentivize potential safe and loving guardians from coming 
forward to take custody of their family members, causing the UACs to lan­
guish for even longer in federal detention. 
These suggestions are reactionary and shortsighted. None of the propos­
als would significantly improve UACs' capacities to apply for or acquire 
existing remedies, nor do the suggested measures substantively expand upon 
existing remedies. Furthermore, some of these legislative changes would ac­
tually intensify the already overwhelming UAC "crisis." 
B. Potential Administrative Responses: The Refugee Option 
For years, UNHCR has indicated that children fleeing violence and 
poverty deserve refugee protection.274 Immigration scholars and advocates 
echoed this stance, going further to spell out that President Obama need only 
"lift a finger" to declare that most or all of the UACs from the Northern 
Triangle region of Central America are in fact refugees.275 In July 20 1 4, 
UNHCR announced its position that the United S tates and Mexico should 
officially recognize these UACs as refugees.276 
Finally, the White House responded to these calls to action by announc­
ing its consideration of in-country refugee processing for UACs in Hondu­
ras. 277 Immediately, critics from both sides of the aisle emerged to point out 
the problems inherent to this proposal. 
Some say that acknowledging this group as refugees will  actually in­
crease the flow of UACs and others from Central America rather than slow it 
down.278 Another concern is that this designation would unlawfully expand 
on the current definition of refugee.279 The debate over whether children 
fleeing or resisting gang recruitment and violence constitute a "particular 
social group" within the refugee definition has been ongoing for several 
years.280 
273 Id. 
274 UNHCR Calls j(Jr Continued Access lo Asylum Procedure.1· for Children Fleeing Vio­
lence in Central America, UNHCR (July 9, 201 4),  http ://www.unhcrwashington.org/media­
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lence, archived at http://perma.cc/U2XR-A94C. 
275 Dan Kowolsk:i, The Refugee Option Obama Will Ignore, HuPHNGroN PosT (July 5, 
20 1 4, 4:58 PM), http://www.huffingtonpost.com/dan-kowalski/the-refugee-option-obama-im­
migration_b_5559991 .html, archived at http://perma.cc/9ZGP-GPHQ. 
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archived at http://perma.cc/manage/vest/RY23-7QUW. 
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N.Y. TIMES, July 24, 20 1 4, http://www.nytimes.com/201 4/07/25/world/americas/administra­
tion-weighs-plan-to-move-processing-of-youths-seeking-entry-to-honduras-.html?_r=O, 
archived at http://perma.cc/H2GC-D67Y. 278 Id. 
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From the opposite standpoint, Karen Musalo, a preeminent refugee and 
asylum law scholar and advocate, is concerned that in-country processing 
could be viewed by government officers at the borders as well as in the 
asylum offices and immigration courts as the only process available for Hon­
duran UACs (as well as Guatemalan and Salvadoran UACs should the pilot 
be expanded to those countries) to seek refugee status.281 This perspective 
could "j ustify less than full  and fair procedures for those Honduran youth 
who reach the United States."282 Another major procedural concern with this 
proposal is that i t  would require children to remain in their dangerous home 
countries while waiting out the lengthy application process.283 It is unrealis­
tic and unreasonable to expect children to travel multiple times to processing 
centers, when the same children cannot even safely walk home from 
school.  284 The practices of the Central American gangs and cartels suggest 
that UACs who attempt to appl y  for this protection would be targeted even 
more severely by the violent groups they are fleeing in the first place. 
Finally, the possible initiative delineated by the Obama Administration 
states that only 1 ,750 people annually would be able to benefit from refugee 
protection on this basis.28� Every child protected is a positive step toward 
improving global human rights protections, but this would help only a small 
fraction of the potentially eligible population; in FY20 1 4, 1 8,244 UACs ar­
rived to the United States from Honduras. 
C. Action on the Ground: Increasing Representation of Unaccompanied 
Minors in Immigration Court 
For more than twenty years, immigrant rights advocates and scholars 
have beseeched the U.S.  government to provide counsel to the many unac­
companied immigrant children appearing i n  immigration court.286 Immigra­
tion court statistics show that there were over I O  1 ,000 juveniles in 
immigration proceedings across the country in the last decade, less than half 
of whom had legal counsel.287 Most importantly, of those children with rep­
resentation, forty-seven percent were allowed to remain in the United States 
zxi Interview with Karen Musalo, Dir., Ctr. for Gend. & Refugee Studies (July 30, 20 14). 
2K2 Id. 
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at the culmination of their proceedings (whether by acquiring some form of 
legal immigration status or through grants of prosecutorial discretion), while 
only ten percent of pro se (self-represented) children were al lowed to stay .2xx 
As described above, the 2008 passage of TVPRA included a weak call 
to HHS to provide counsel for UACs, but only "to the greatest extent practi­
cable," effectively letting the government off the hook on the issue.289 Al­
though initially the percentage of children with attorneys increased after the 
passage of TVPRA, clearing sixty percent in 20 1 1 ,  in 20 1 2  that figure began 
to drop and in 20 1 4  a mere nine percent of juveniles in immigration court 
have representation.290 Dissatisfaction from the advocate community contin­
ued post-TVPRA, and finally, in light of the current crisis, the government 
has taken action . Unfortunately, this action has a narrow scope and limited 
budget, and will only scratch the surface in providing services to those in 
need. 
On June 6, 20 1 4, the Corporation for National and Community Services 
(CNCS) and the Department of Justice's Executive Office for Immigration 
Review (EOIR) announced a jointly sponsored program entitled 20 1 4  Justice 
AmeriCorps Legal Services for Unaccompanied Children. This program is 
designed "to improve the efficient and effective adj udication of immigration 
court proceedings involving unaccompanied children."291 Together the 
groups will recruit a total of one hundred attorneys and support staff who 
will be trained in relevant immigration law, immigration court practice and 
procedure, specialized skills for working with children, and identifying vic­
tims of human trafficking, abuse and other trauma.292 The program will  only 
provide representation to children in removal proceedings who are under the 
age of sixteen and who are not detained i n  ORR custody.293 By limiting the 
service provision to those ages fifteen and below, the program systematically 
disqualifies an enormous contingent of the arriving children who are sixteen 
or seventeen years old.294 Furthermore, the program similarly overlooks chil­
dren in ORR custody who, with the aid of counsel, could have their immi­
gration cases expeditiously resolved while still in detention. 
288 New Data on Unaccompanied Children in Immigration Court, TRAC IMMKiRJ\TION 
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In his July 8, 20 1 4  letter to Congress, President Obama requested fif­
teen mil lion dollars for "direct legal representation services to children in 
immigration proceedings."295 The fifteen million dollar request was part of a 
3.7 bi llion dollar emergency funding appeal to address "this urgent humani­
tarian situation ."290 His letter was accompanied by a letter from Brian Deese, 
the Acting Director of the Office of Management and Budget, which explic­
itly delineated how those funds would be distributed. The fifteen million 
dol lars earmarked for the DOJ to help provide children with direct legal 
representation in immigration court is a paltry sum when compared to the 
1 .8 billion dollars allocated to H HS for the care of children in custody. The 
Justice AmeriCorps budget is a modest two million dollars. 297 This fact begs 
the question: if the DOJ is using only two million dollars for the representa­
tion of released UACs, where i s  the other thirteen million dollars going? 
The Justice AmeriCorps program expects that grantee organizations 
wi ll  add to the funding by providing supplemental salaries, office space, 
computers, and benefits packages for the newly hired advocates.298 The attor­
neys wil l  likely be recent law school graduates, strapped with student debt, 
and yet will  be expected to live in metropolitan areas on a living allowance 
of no more than $24,200,299 placing them just over one hundred and fifty 
percent of the federal poverty level for a household of two.300 Additionally, 
CNCS and EOIR require grant applicants to commit to serving complete 
dockets rather than allowing multiple agencies in a region to contribute re­
sources to the representation.301 
The Justice AmeriCorps Program is a step in the right direction and 
shows that the government is taking seriously the UACs' need for representa­
tion in proceedi ngs; however, it is an inadequate remedy. With greater fund­
ing and fewer restrictions, a program like this could make a significant 
impact on the lives of this vulnerable population. 
CONCLUSION 
The attention surrounding the great number of children arriving to the 
United States has only made more urgent the longstanding necessity of re­
forming the framework for addressing the needs of UACs in federal care. It 
is surprising that so little has been done to substantively change the law 
affecting this population. It seems that in the face of the rapidly increasing 
295 Letter from President Barack Obama to John Boehner, supra note 209. 
296 Id. at I .  
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number of arriving UACs over the past several years, all the U.S. govern­
ment focused on was maintaining the flow of children through its own de­
tention system, with little to no regard to their final case outcomes. 
Ultimately, the government must redesign its approach to the UAC situ­
ation. The resources devoted to creating a clear, efficient procedure for han­
dling UACs have been imprudently used, and should be redirected toward 
developing standards that address the decision-makers' trai ning and that re­
quire serious consideration of the consequences their decisions have on each 
child's future. This method must include giving weight to both the children 's  
family reunification and immigration outcomes. Furthermore, the "crisis" of 
20 1 4  highlighted the need for reform in U.S.  immigration law itself. It is 
difficult to say what, exactly, the solution will  be, but considering a benefit 
designed precisely for this faction would be an excellent place to start. As it 
stands, U.S. immigration law almost completely ignores child immigrants 
generally, and fails  entirely to consider the unique needs of this exception­
ally vulnerable population. 
